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CURRENT EVENTS. 





Tue Torrens System or LAND TRANSFER.— 
In our issue of September 18,! a typographi- 
cal error made us say, ‘‘The Forrens System 
of Land Transfer.’’ Please note the correc- 
tion. 


e EE 


THe ENGINEER HOIst WITH HIS OWN PE- 
TARD.—Public opinion has been divided upon 
the question whether the publication of the 
filthy and horrible revelations of the social 
vices and crimes of London, recently made 
in the Pall Mall Gazette, should be regarded 
as having been made for justifiable ends; but 
there can be no difference of opinion upon 
the question of the enormous criminality 
of the editor of that paper entering into 
a conspiracy with another person to do 
what the detectives call ‘‘putting up a 
job,’’ in order to get certain evidence that 
certain persons were engaged in a crim- 
inal traffic in innocent young girls, when, in 
order to make the job successful, it would be 
necessary to purchase an innocent young girl 
from a debauched and depraved mother and 
have her ruined. This was charged against 
Mr. Stead, the editor of the Pall Mall Ga- 
zette, and Mrs. Jarrett, a member of the Sal- 
vation Army. Upon this charge they have 
undergone a preliminary examination before 
a bench of magistrates, and have been fully 
committed for further pfosecution. If they 
are guilty the public judgment will concur in 
saying that they ought to receive the full pen- 
alty of the law. 





REGULATE THE REGULATORS.—An epidemic 
of lawless violence of a very peculiar sort 
has recently broken out in Fairfield County, 
S.C. A number of young white men, de- 
scribed as the best young men in the county, 
organized themselves into a band of ‘‘regula- 
tors’’ for the purpose of breaking up the illicit 


1 Ante, p. 221. 
Vol. 21—No. 15. 





cohabitation of whites with negroes, which 
seems to have existed there to a considerable — 
extent in open defiance of law. They put on 
masks, proceeded to the houses of their vic- 
tims and whipped them, whether male or fe- 
male, with hickory sticks, and gave them a 
certain length of time within which to leave 
the county. The shameful spectacle has 
aroused public attention all over the country. 
The evil was no doubt a great one, and if 
these young men had organized themselves 
into a society for the enforcement of the law 
in that regard, and had gone to the prosecut- 
ing attorney and demanded of him that he do 
his duty, and had furnished him with legal 
evidence upon which to proceed, they would 
have deserved the public thanks. As it is, 
they have reduced themselves to the level of 
criminals and deserve indictment and punish- 
ment; and though enlightened public opinion, 
voiced by such papers as the Charleston 
News and Courier, demanded their indictment, 
and although the court recently held in that 
county charged the grand jury to investigate 
the matter, they have ignored it. The preva- 
lence of lynch law in many parts of the coun- 
try is becoming more and more alarming. 
The masses of the people do not reflect that 
the lawless violence which puts down crime 
grows ina short time by a natural transition 
into the lawless violence which creates crime. 
If the time shall ever come when the people 
shall look habitually to ‘‘regulators’’ and 
‘‘vigilance committees’’ for the suppression 
of crime, instead of looking to the officers 
of the law, we shall have gone back to the 
anarchy of the middle ages, when 
“Here and there a deed of prowess done 
Redressed a random wrong,” 
and when 
“Violence 
Proceeded, and oppression and sword law 
Thro’ all the plain, and refuge none was found.”’ 





RESIGNING AN OFFICE WHILE INSANE.—A 
curious complication has arisen in reference 
to the judgeship of the Superior Court of San 
Francisco, Cal. Judge Clough, the lawful 
incumbent of the office, became insane while 
discharging his duties, and while insane, un- 
der the pressure of the influence of his wife, 
resigned his office. The governor accepted 
his resignation, and appointed Mr. Levy as 
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his successor. Subsequently Judge Clough 
recovered his reason, and instituted a pro- 
ceeding for the recovery of the office. The 
complication is a curious one, and at this writ" 
ing we have not heard how it was settled. 
The Code of California declares that a person 
of unsound mind can make no conveyance 
or other contract, nor waive any right until 
his restoration to sanity. Is the right to hold 
a public office sucha right as may not be 
waived within the meaning of this provision? 
Probably it is; and the question will there- 
fore be whether Judge Clough resigned his 
office while really insane or during a lucid in- 
terval. Meantime there is not a particle of 
doubt that the acts of Judge Levy while hold- 
ing the office are valid, so far as the rights of 
third persons are concerned, though he will 
not be entitled to draw the salary attached to 
the position, as against Judge Clough. This 
question, it will be remembered, was mooted 
in the case of the late Mr. Justice Clifford, of 
the Supreme Court of the United States, who 
for a considerable period before his death so 
far lost his intellect by disease as to be inca- 
pable of resigning his office. 


= — 


Emory A. Storrs.—The death of Emory 
A. Storrs, which took place at Ottawa, IIl., 
on September 12, removes from the bar one 
of its most distinguished and gifted advo- 
cates. His power as an off-hand speaker, 
whether before juries, before a political con- 
vention, or in a political campaign, was very 
effective. His was asort of protean intellect, 
possessing a wit almost as various as that of 
Voltaire, which 

“Breathed most in ridicule, and, like the wind, 

Blew where it listed, laying all things prone.” 
He belonged to a brilliant galaxy of men, of 
which Erskine and Grattan in the old world, 
and Choate, Prentiss and Ingersoll in the new, 
are the most conspicuous types. But he was 
not a mere advocate. He was a lecturer in 
the Chicago Law School, and his knowledge 
of technical law was far greater than that 
which common opinion assigns to lawyers of 
his class. Like most lawyers of this splendid 
and popular branch of the profession, he il- 
lustrated Henry Clay’s statement that lawyers 
work hard, live well and die poor. He wasa 
hard worker, a good liver and always in debt. 





His income was probably $20,000 a year, but 
money left his hands as soon as it touched 
them, and he left his family destitute. He 
was born in Cattaraugas County, N. Y., in 
1834, and was consequently about fifty-one 
years of age at the time of his death. His 
father, Alexander Storrs, is a prominent law- 
yer in Western New York. 


~ 
> 





Tue Neep or LeGat EpvucaTIon IN THE 
ScHoo.ts.—The need of elementary legal ed- 
ucation in the schools is frequently empha- 
sized by rash editorials in the secular news- 
papers. The other day a druggist at Hobo- 
ken, N. J., made a mistake in compounding 
a prescription, whereby two patients were 
killed. The New York Tribune, under the 
head of ‘‘A Case for the Severest Penalty,’’ 
says: ‘‘There ought to be no.mawkish sym- 
pathy for Am Ende, the murderous Hoboken 
druggist. * * * One druggist hung for 
a murder due to his carelessness will do more 
to stop carelessness than reams of editorials 
exhorting druggists to do their duty. Let the 
law take its course.’’ It ought to be a part 
of every common school education that hom- 
icide committed through negligence is not 
murder, but manslaughter. In such a case, 
the law ought to ‘‘take its course ;’’ but such 
a catastrophy is a misfortune to him who is 
guilty of the negligence, as well as to him 
who suffers from it, and the term in the pen- 
itentiary which the law provides will satisfy 
the demands of public justice and safety in 
such cases. 
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NOTES OF RECENT DECISIONS. 





Recetvers [Contempt]—PRoOsECUTION OF 
Suit To Enrorce Lien ON Property 1n Hanps 
OF RECEIVER APPOINTED IN A FORECLOSURE 
SUIT, WITHOUT MAKING EITHER HIM OR THE 
TRUSTEE IN THE MORTGAGE A Party, AND 


‘wiTHouT LEAVE oF Court.—In Blair v._ St. 


Louis, Hannibal & Keokuk R. Co., et al., 
Walker, et al., Intervenors, in the Circuit 
Court of the United States, for the Eastern 
District of Missouri, it is held by Treat, J., 
that where a party entitled to a statutory lien 
on a railroad company’s property for work 
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done and materials furnished, brings suit in 
a State court to enforce it, and thereafter, 
but before the case comes up for trial, a suit 
is instituted in a Federal Court to foreclose a 
mortgage on such property, and a receiver is 
appointed and goes into possession, and the 
plaintiff in the first suit notifies the receiver 
of the pendency of the suit in the State court, 
but fails to obtain leave of the Federal Court 
to continue the prosecution of his suit, and 
does not make either the trustee in the mort- 
gage or the receiver’ a party, and finally re- 
covers judgment and is decreed to be entitled 
to a lien on the railroad for the amount due 
him, the Federal Court will not entertain a 
petition to have such judgment declared a 
lien on the property in the receiver’s hands, 
paramount to that of mortgage creditors. In 
delivering the opinion of the court the learned 
judge said: ‘The parties preferred to pro- 
ceed in the State court without the leave of 
this court, and they must lie in the bed which 
they have made. This court will not help 
them.’’ 


_ 


Corporations [Directors] — STatuTory 
LiaBitiry FOR ALLOWING CoRPORATE DEBTS 
To EXCEED THE AMOUNT OF CapiTaL STOCK.— 
The case of McClave v. Warner,’ reaffirms 
and applies the doctrine laid down in previ- 
ous decisions in the State of New York,” that 
statutes which make the directors of a cor- 
poration personally liable to pay the corpor- 
ate debts on account of certain official delin- 
quencies or malfeasances, as. for instance, 
the contracting of a volume of corporate in- 
debtedness in excess of the capital stock, do 
not make them personally liable for debts 
due to the directors themselves. Under these 
decisions the assignee of a director who has 
advanced money to the corporation cannot 
enforce his demand against the directors gen- 
ally under sucha statute. The reason is that 
a person cannot, by his own wrong, create a 
cause of action in favor of himself. The di- 
rector who advanced the money could not 
have recovered for the advance against his 
co-directors, and he cannot create in his as- 
signee a higher right of action than he him- 
self has. 

228 Daily Reg. no. 50. 


3 Briggs v. Easterly, 62 Barb. 51; Easterly v. Bour- 
ber, 65 N. Y. 255; Knox v. Baldwin, 80 N. Y. 610. 52 





RESPONDEAT SUPERIOR — PROPRIETOR OF A 
Dry Goops Store not LiaBLE FOR THE ACT 
OF A Fioor-WaALKER IN Cavsinc ARREST OF 
Person SusPecTEeD OF TuoEFrt.—In Mallach v. 
Ridley,‘ a floor-walker in defendant’s store in- 
formed a police officer that he had been inform- 
ed by a salesman that the plaintiff had stolen 
a corset, and requested him to follow and ar- 
rest her, and when the policeman returned to 
the store with the woman, directed him to 
take her up stairs and searchher. The floor- 
walker had authority from defendant to pro- 
tect the stock, but not from being stolen, and 
no authority to arrest, or order the arrest or 
detention of any person on suspicion of hav- 
ing stolen. In an action for an illegal arrest it 
was held by the Supreme Court of New York, 
that it was not correct for the court to charge 
the jury that the bare fact that the floor- 
walker was employed to protect the goods of 
the defendant authorized him to arrest the 
plaintiff on suspicion and cause her to be 
searched to ascertain whether she had stolen 
goods about her person. and that defendant 
was responsible for that act. The law gov- 
erning such cases was laid down by the Court 
of Appeals of ‘New York in Mali v. Lord,’ a 
case quite similar to the above in its facts. 
In that case the court say, after consider- 
ing several authorities: ‘‘Applying these 
principles to the present case, the inquiry is 
whether a merchant, by employing a clerk to 
sell goods for him in his absence, or a superin- 
tendent to take the general charge and man- 
agement of his business at a particular store, 
thereby confers authority upon such clerk or 
superintendent to arrest, detain and search 
anyone suspected of having stolen and se- 
creted about his person any of the goods kept 
in such store. If he does he is responsible 
for such acts of the clerk or superintendent. 
If not, then such acts are not within the 
scope of the authority delegated to the super- 
intendent, and the employer is not responsi- 
ble therefor, for the reason that, while in their 
performance, the servant is not engaged in the 
business of the master any more than in com- 
mitting an assau't upon or slandering a cus- 
tomer. In examining this question it must 
be assumed that by the employment the mas- 
ter confers upon the servant the right to%do 


428 N. Y. Daily Reg. no. 54. 
539 N. Y. 381. 
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all necessary and proper acts for the protec- 
tion and preservation of his property, to pro- 
tect it against thieves and marauders, and 
that the servant owes the duty so to protect 
it to his employer. But this does not include 
the power in question. It cannot be pre- 
sumed that a master, by intrusting a servant 
with his property and conferring power upon 
him to transact his business, thereby author- 
izes him to do any act for its protection that 
he could not lawfully do himself, if present. 
The master would not, if present, be justified 
in arresting, detaining and searching a person 
upon suspicion, however strong, of having 
stolen his goods and secreted them upon his 
person. The authority of the defendants to 
the superintendent could not therefore, be 
implied from his employment. The act was 
not done in the business of the defendants, 
and they were not, as masters, responsible 
therefor.’’ In all cases of this kind the rule 
of law which is expresssd in the maxim qui 
facit per alium facit per se excludes by neces- 
sary implication the liability of the master 
for wrongs committed by his servant while not 
acting about the master’s business, or, what is 
substantially the same thing, while not acting 
within the scope of the servant’s authority.® 
-‘If the servant, instead of doing that which 
he is employed to do, does that which he is 
not employed to do at all, the master cannot 
be said to do it by his servant,’’* and the 


6 Middleton v. Fowler, 1 Salk. 282; McManus v. 
Criekett, 2 Thomp. Neg. 865; Wright v. Wilcox, 19 
Wend. 343; Douglass y. Stephens, 18 Mo. 362; Mc- 
Clenagan v. Brock, 5 Rich. L. 18; Maliv. Lord, 39 N. 
Y. 381; McKenzie v. McLeod, 10 Bing. 385; Snyder v. 
Hannibal ete. R. Co., 60 Mo. 413; Hudson v. Missouri 
ete. R. Co., 16 Kan. 470; Lamb v. Lady Palk, 9 Car. & 
P. 629; Haack v. Fearing, 5 Robt. 528; s.c., 35 How. 
Pr. 459; Wilson v. Peverly, 2 N. H. 548; McCoy v. Mc- 
Kowan, 26 Miss. 487; Cavanaugh v. Dinsmore, 12 Hun, 
465; Cousins v. Hannibal etc. R. Co., 66 Mo. 572; s. C., 
6 Cent. L. J. 294; Mitchell v. Crassweller, 13 C. B. 236; 
17 Jur. 716; 22 L. J. (C. P.) 100; Cantrell v. Colwell, 3 
Head, 471; Bard vy. Yohn, 26 Pa. St. 482; Campbell v. 
Providence, 9 R. I. 262; Storey v. Ashton, L. R.4Q. B. 
476; 8. C., 38 L. J. (Q. B.) 228; 17 Week. Rep. 727; 10 
Best. & S. 387; Rayner v. Mitchell, 2 C. P. Div. 357; 
Sleath v. Wilson, 9 Car. & P. 607; 3.C., sub. nom. 
Heath v. Wilson, 2 Moo. & R. 181; Joel v. Morrison, 6 
Car. & P. 501; Goodman vy. Kennell, 1 Car. & P. 167; s. 
c., 1 Moo. & P. 241; Patten v. Rea, 2 C. B. (N. 8.) 606; 
3. c., 3 Jur. (N. 8.) 892; 26 L. J. (C. P.) 235; Lyons vy. 
Martin, 8 Ad. & El. 512; s. c., 3 Nev. & P. 509; Yates 
v. Squires, 19 Iowa 26; Porter v. Chicago etc. R. Co., 
41 Iowa 358; Higgins v. Chesapeake etc. Canal Co., 3 
Harr. (Del.) 411. 

7 Maule, J., in Mitchell v. Crassweller, 13 C. B. 236; 
17 Jur. 716; 22 L. J. (C. P.) 100. 





maxim qui facit per alium facit per se does 
not apply.” Such being the rule, the ques- 
tion must be in every case, what was the 
scope of the authority which the master had 
conferred upon the servant; and except in 
the cases of bank cashiers and certain other 
agents whose powers are so well recognized 
according to commercial usage that courts 
take judicial notice of them, the rule would 
seem to be, as held in the case first cited, that 
it is error to instruct the jury as matter of 
law that the servant possessed certain implied 
authority, where the facts in evidence show 
that no such authority had been conferred 
upon him. 


*’ Towanda Coal Co. v. Heeman, 86 Pa. St. 418; Hig- 
gins v. Chesapeake etc. Canal Co., 3 Harr. (Del.) 411. 








SOME POINTS ON THE SUBJECT OF 
COMPULSORY REFERENCES. 





1. Constitutionality of Statutes Authorizing Com- 
pulsory References of Issues at Law. 

2. Grounds on which the Courts Proceed. 

3. How fara Matter of Discretion. 

4. When Appellate Court will not Review Order 
Making Reference. 

5. Whether Action is Referable Determined by Pe- 
tition, and not by Answer. 

6. Statutes Embrace Equitable Actions. 

7. Test of what is a Long Account. 

8. Numerous Items Involvedina Single Transaction. 

9. Issues in Mandamus Proceedings. 

10. In Partition Proceedings. 

11. In Actions on Penal Bonds. 


§ 1. Constitutionality of Statute Authorizing 
Compulsory Reference of Issues at Law.— 
Statutes which permit the court, against the 
objection of either party, to refer the issues 
in an action at law to a referee, where such 
issues require the examination of a long ac- 
count on either! side, do not infringe the right 
of trial by jury as guaranteed in the American 
Constitutions. 

§ 2. Grounds on which the Courts Proceed. 
—The grounds on which the courts proceed 
in these cases may be thus stated: It is not a 
matter of right that the plaintiff may have an 
order of reference to try the case in any ac- 
tion at law. The general rule is that in all 


1 Lee v. Tillotson, 24 Wend. 337; Supervisors v. Dun- 
ning, 20 Wis. 210; Mead v. Walker, 17 Id. 189; Rooker 
vy. Norton, Burnett (Wis. Ter.), 41; Tribon v. Strow- 
bridge, 7 Or. 156. 
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such actions the issues of fact shall be tried 
by ajury. The right to have the issues de- 
termined by a referee and the court, against 
the consent of either party, is an exception; 
and the party who claims the right to have 
such issues so tried must bring his case with- 
in the exception pointed out in. the statute. 
He must show affirmatively that the case comes 
within the provisions of the statute, either 
from the record and pleadings in the case, or 
from evidence aliunde.? 

So itis said in New York: ‘*The right of a 
trial in the mode and by the tribunal pre- 
scribed by law is a substantial right; and it 
does not rest in the discretion of the court to 
deprive a party of that right, or to compel 
him to submit to a trial of an action, except 
in the manner and in the forum authorized by 
law. The law only authorizes the compulsory 
reference of a single class of cases, viz. : 
those actions in which the trial of an issue of 
fact will require the examination of a long 
account; and, when not referable under the 
statute, they must be tried, either by a jury 
or by the court, unless the parties assent to 
some other form of trial. The Constitution 
secures to parties a trial by jury in certain 
cases, and neither the court nor the legisla- 
ture can deprive them of that right: and no 
action can be referred for trial without the 
consent of the parties, except as authorized 
by statuie.”’ * 

§ 3. How Far a Matter of Discretioh.—It 
was said by a learned judge in an unreported 
case: ‘‘The statute should be carefully ob- 
served, and the power of reference against 
the will of the parties cautiously exercised ; 
yet there must necessarily be a discretion, 
within certain limits, lodged in the trial court. 
As an element of this discretion, and as af- 
fecting the propriety of a reference in a 
doubtful case, may properly come in the ques- 
tion whether either party demands a jury. 
Here, it seems a jury was demanded ; and the 
court below, apparently seeing, after testing 
the matter, that a jury could not carry in their 
minds the threads of the different issues pre- 
sented by the causes of action of the plaintiff 
and defendant, referred the case to a referee. 


2 The above statement of doctrine is nearly in the 
language of Taylor, J., in Knips v. Stefan, 50 Wis. 286. 

3 Kain v. Delano,11 Abb. Pr. (N.S.) 29, 34 (New 
York Court of Appeals, opinion by Allen, J.) 





We cannot see that this was error, especially 
n the face of the referee’s report.’’ 4 

In an earlier case in Missouri where the 
contention was that the court was bound to 
refer the case, and improperly submitted it to 
a jury, the following language was used by a 
judge whose habit it was to be, perhaps, too 
hasty in his expressions: ‘‘It is plain to my 
mind that the whole subject of references is 
a matter of discretion. The court is not 
bound in any case to make a_ reference. 
The statute is not mandatory, but direc- 
tory, and. it rests in the discretion of the 
court whether, in a particular case, failing 
within the provisions of these sections, it will 
order areference. It is unnecessary to dis- 
cuss whether this case is among that class of 
cases which the court may, on its own motion, 
refer. It is a case for the recovery of money 
only, and therefore a case that cannot be tried 
by a court without the consent of both par- 
ties. It must be tried by a jury, unless the 
parties waive a jury, or unless the court, in 
its discretion, deem it to contain the examin- 
ation of.such long accounts as to requife a 
reference.’’ ° 

This language has been understood—and it 
could only be rightfully understood—as ex- 
pressing the view that, whereas it is the gen- 
eral rule that actions at law are to be tried 
by a jury, and the exception that they are to 
be tried by a referee, it is within the sound 
discretion of the court in any case to refuse 
an order of reference. But it was not in- 
tended to express the view that it is within the 
discretion of the court to order a reference 
in any case; because this would put the right 
of trial by jury in all civil actions at law at 
the mercy of mere judicial discretion. No 
such question was before the court, and the 
language manifestly dges not have that im- 
port. 

This was the construction put upon the 
above language in a later case, in a subordi- 
nate appellate court in the sane State, where 
it was said: ‘‘It is certain that it is not in the 
discretion of the circuit court to refer a case, 
against the objection of one of the parties, 
which tloes not come within one of the three 
classes named in the law. * * * Neither 
is it in the discretion of the circuit court te 


4Schmidt v. Rose, No. 929, St. Louis Court of Ap- 
peals, opinion by Hayden, J. 
5 Fitzgerald v. Hayward, 50 Mo. 516, 625. 
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declare that to be along account which is 
manifestly a very short one. Discretio est 
discernere per legem quid sit justum. It isnot 
purely arbitrary; and, even in matters of 
discretion, precedents are to be followed. As 
Lord Coke says: ® ‘The courts will not allow 
mere caprice to be dignified with the title of 
the exercise of judicial discretion.’ ’’* 

That the making of a compulsory refer- 
ence is not a matter of discretion is shown 
by an earlier decision of the Supreme Court 
of Missouri, where it was held that, if the 
trial of an issue of fact does not require the 
examination of a long account, it is improper 
to refer it against the remonstrance of one of 
the parties ; though, it being doubtful wheth- 
er the account was a long account in the par- 
ticular case, the court refused to reverse the 
judgment because of the order of reference.° 

In like manner it was said by an able and 
experienced judge in Wisconsin: ‘‘It is said 
that the order of reference is made in the 
discretion of the court, and that this court 
will not reverse such order, unless there is a 
gross abuse of such discretion. Such is not 
the rule. In most cases there is no discre- 
tion to order a reference. It is only in cases 
which, under the statute, may be referred 
that the discretion of the court is to be exer- 
cised. * * * In the absence of any proof, 
either by the pleadings or otherwise, that an 
examination of a tong account will become 
necessary on the trial of the issues, there is 
nothing upon which the discretion of the 
court can be founded.’’” 

§ 4. When Appellate Court Will not Re- 
view Order Making Reference.—In a case in 
the Court of Appeals of New York, it was 
said by Church, C. J.: ‘‘This court will not 
review the finding below that the action in- 
volves the examination of a long account, if 
the facts will warrant sucha finding. If the 
facts show that the examination of a long ac- 
count may be necessary, and the court below 
has decided to refer the action, this court will 
not interfere. It is only when it is palpable 
that no such account can be involved, that an 


appeal will lie to this court.’’ This lan- 


6 2 Inst., 298. 

7 Schmidt v. Rose, supra. 

8 Knips v. Stefan, 50 Wis. 286, 291. 

® Martin v. Hall, 26 Mo. 385. 

# Welch v. Darragh, 52 N. Y. 590, 592. 





guage was quoted with approval by the Su- 
preme Court of Wisconsin in a more recent 
case.'! That is to say, as the New York 
Court of Appeals expressed it in a prior de- 
cision: ‘‘That if there was evidence upon 
which the court below could have decided 
that the trial would involve such examina- 
tion, this court would not review the deci- 
sion ; that is, it would not sit in judgment 
upon a question of fact passed upon by a 
court below, upon competent evidence fairly 
calling for the exercise of the judgment of 
that court.’’ ” 

Accordingly, where a compulsory order of 
reference was granted, on the pleadings and 
the affidavit of the plaintiff’s attorneys, which 
affidavit stated generally that the trial would 
require the examination of a long account, 
but did not state how or why it would re- 
quire such an examination, and this state- 
ment was fully and circumstantially denied 
by an affidavit of the defendant, and it ap- 
peared by the pleadings that the claim of the 
plaintiff was upon a written contract and for 
the recovery of a single specified sum of 
money,—it was held that there was no evi- 
dence that the trial would involve the exam- 
ination of a long account; and the order 
granting a compulsory reference was re- 
versed. The court said: ‘‘As the accounts 
which it is said may be involved are not be- 
tween the parties to the action, and not the 
imméuiate object of the suit or ground of de- 
fense, the moving party should, in any event, 
have showa how and in what way the exam 
ination of them may become necessary upon 
the trial.’’” 

§ 5. Whether Actions Referable, Deter 
mined by Petition and not by Answer.—It has 
been held by the Court of Appeals of New 
York, but upon very doubtful grounds, that 
the question whether an action may be re- 
ferred against the objection of one of the 
parties to it, is to be determined by the peti- 
tion, and not by the answer; that if the ac- 
tion, as made by the petition, is referable, 
the defendant cannot, by his answer, make 
it non-referable. In the particular case the 
action was upon a contract for the sale and 
delivery of various articles of merchandise. 


i Knips v. Stefan, 50 Wis. 286, 291. 
22 Kain v. Delano, 13.Abb. Pr. (N. 8.) 29, 38. 
13 Thid.» 
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The answer, and the affidavits for the order 
of reference, showed that the defendant did 
not take issue upon the subject of the num- 
ber and quantity of the articles specified in 
the bill of particulars, but that he alleged a 
breach of warranty and fraud and deceit in 
respect of the quality of the articles; and set 
up as a counter-claim a breach of warranty 
and fraud and deceit in respect of the qual- 
ity of other merchandise purchased by the 
defendant of the plaintiff, not included in the 
complaint. The items of this last quantity 
of merchandise were admitted in the reply, 
except five; and the defendant in his affida- 
vit stipulated to waive all damage as to those 
five items. Upon these facts, it was claimed 


that the action was not referable. and one of | 


the grounds on which the claim was based. 
was that the gist of the action, or rather the 
issue, was fraud, and therefore within the 
constitutional inhibition. But the court 
thought otherwise. ‘‘Actions on contracts,’’ 
said Church, C. J., ‘‘may be referred. This 
is an action on contract. The character of 
the action is determined by the complaint. 
The answer cannot change it. If the action 
is a referable one the answer cannot make it 
non-referable. The right to show fraud in 
the transaction and claim the damages by 
way of recoupment or counter-claim does not 
change the action, but permits a defense to 
the action to reach speedy justice and avoid 
circuity.’’! 

This ruling must not be misunderstood. It 
does not go to the length of holding that, 
whether a case isreferable is, in all cases, to 
be determined by the petition. In most 
cases, itis to be determined by the whole 
pleadings. The questionis what issue is to 
be tried? Isit a single issue, or a number 
of distinct issues, such as a jury cannot be 
supposed, upon the hearing of oral testimo- 
ny, to hold in their memories? Many cases 
go to show this. It is shown by a case al- 
ready cited, from the Supreme Court of Wis- 
consin, where the plaintiff exhibited a bill of 
particulars which might, perhaps, have been 
called a long account; but as the only answer 
was payment, all the items of it were admit- 
ted, and therefore there was but one issue 
left to try, viz.: the issue of payment, which 


14 Welsh v. Darragh, 52 N. Y. 5%. 





did not necessarily involve a long account; 
and consequently it was not _a case for a com- 
pulsory reference.” 

The meaning of the foregoing rule is this, 
that the general character of the action, that is, 
whether it be an action ex contractu or ex de- 
licto, is determined by the petition; and 
where, upon the petition, it is an action ex 
delicto, as, for instance, an action for dam- 
ages for fraud or deceit, the plaintiff is enti- 
tled to goto a jury. Tort being the ground- 
work of his action, he has a constitutional 
right to trial by jury, which the defendant 
cannot defeat by setting up a counter-claim 
which involves a long account.'® According- 
ly, it is held that the statute does not author- 
ize acompulsory reference, when the accounts 
will arise and come in questidn collaterally. 
They must be the immediate object of the 
suit or the ground of the defense,—that is, 
directly and not collaterally involved.” Pos- 
sibly this conclusion rests upon the terms of 
the New York statutes, which the court cited 
in support of it.* On the other hand, where 
the complaint is an action upon a contract, 
and it appears that the trial thereof does in- 
volve the examination of a long account, it 
has been held that a defendant cannot defeat 
the plaintiff’s right to have the case go to a 
referee, by tendering an issue of fraud in the 
transaction and claiming damages therefor by 
way of recoupment or counter-claim ; ® or by 
setting up any other counter-claim presenting 
an issue which would ordinarily be triable by 
a jury.” 

§ 6. Statutes Embrace Equitable Actions.— 
These statutes embrace actions of every sort. 
They are not arbitrarily restricted to actions 
upon contract, nor even to such actions as 
were formerly denominated actions at law. 
On the contrary, actions for equitable relief, 
which require the examination of a long ac- 
count, may be referred.” 

§ 7. Test of what is a Long Account.—The 
real test by which to determine whether or not 


‘4 Knips v. Stefan, 50 Wis. 286. 

16 Welsh v. Darragh, 52 N. Y. 590; Patterson v. Stet- 
tauer, 39 N. Y. Sup. Ct. 413. 

7 Kaine v. Delano, 13 Abb. Pr. (N. S.) 29, 36. 
also, Todd v. Hobson, 3 Johns. Cas. 517. 
18 New York Civil Proc., § 271; Laws of 1801, c. 90; 
9 


See, 


§ 2. 
19 Verplanck v. Kendall, 45 N. Y. Sup. 525. 
2» Broolyn, etc. R. Co. v. Reid, 21 Hun, 273. 
21 Dane v. Liverpool, ete. Co., 21 Hun, 259. 
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the issue to be tried involves the examination 
of a long account, is to consider whether the 
items in dispute are too numerous to be re- 
tained in the minds of a jury, who keep no 
minutes of the evidence.” 

§ 8. Numerous Items Involved in a Single 
Transaction.—A bill of particulars exhibiting 
numerous items, all of which were involved 
in a single transaction, is not a long account, 
within the meaning of such statutes. It has 
been so held where the action was by an at- 
torney for professional services and disburse- 
ments, and the bill of particulars contained a 
large number of charges for services per- 
formed and disbursements made, in the pros- 
ecution of a single action.” But in a case in 
Wisconsin, there was a single item for $2,- 
564.20, as per'bill rendered, apparently for 
professional services in a case which had been 
three times before the Supreme Court of that 
State. As this aggregate item probably in- 
volved a long account in itself, the Supreme 
Court held that a stipulation admitting other 
items, and thus abbreviating the account, 
would not have the effect of keeping the case 
from # referee.” 

§ 9. Issues in Mandamus Proceedings.—The 
New York Code of Civil Procedure,” pro- 
vides that ‘‘an issue of fact joined upon an 
alternative writ of mandamus must be tried 
by a jury, * * * unless a jury trial is 
waived, or a reference is directed by consent 
of parties.’’ This special statute would seem 
to control the more general provision of the 
Code,” empowering the court ‘‘to direct the 
trial of the issues of fact by a referee, when 
the trial will require the examination of a long 
account on either side.’’ But the contrary 
has been held; and where the issue in a man- 
damus proceeding manifestly required the 
examination of a long account, the court sent 
it to a referee.” 

§ 10. In Partition Proceedings.—The New 
York Code of Civil Procedure,” provides for 

2 Brooklyn, etc. R.!Co. vy. Reid, 21 Hun, 273; Schmidt 
y. Rose, No. 929 St. Louis Court of App., opinion by 
Hayden, J. 

% Tracy v. Stearns, 61 How. Pr. 265. 

* Carpenter v. Shepardson, 46 Wis. 557. ‘‘Examin- 
ation of Mutual Accounts.’’ Under the Kansas stat- 
ute, cases may be referred against the objection of a 
party, when they involve “the examination of mutual 
accounts.” Civil Code Kas.,§ 292; Williams v. Elliott, 
17 Kas. 523; Galbraith v. McCormick, 23 Kas. 706. 

% § 2083. 


6 § 1013. 
2% People vy. Wadsworth, 61 How. Pr. 57. 





the sending of a cause to a referee in two 
cases: 1. Where the trial will require the ex- 
amination of a long account; and, 2. Where 
jt will not require the decision of difficult 
questions of law. Where, in an action for 
partition, there were a large number of de- 
fendants and many separate appearances, 
and the case presented four distinct questions 
of fact, two of which affected distinct parts 
of the property, and the other two affected 
undivided shares in the whole of the remain- 
der, the case was regarded as one which ought 
to go to a referee, but for the latter clause of 
the statute; the court holding, as we under- 
stand the decision, that the question of title 
as to the two pieces of property involved dif- 
ficult questions of law, which must, if any of 
the parties should insist upon it, be ‘tried by 
a jury; but the conclusion was that the ac- 
tion might be severed and an issue made as to 
those questions of title which should be tried 
by a jury, and the remainder of the matters 
in controversy go to a referee.” 

§ 11.—In Actions on Penal Bonds.—Where 
an action was upon a penal bond, and there 
was a statute relating to such actions, which 
contained a provision for ascertaining, by a 
verdict of a jury, whether the penalty of the 
bond had been forfeited, and the amount of 
damages, it was nevertheless held that another 
statute authorizing compulsory reference of 
issues which would involve the examination 
of a long account, so far controlled the former 
statute, that if, in an action upon a penal 
bond, it should clearly appear to the court 
that the issues raised would involve an exam- 
ination of a long account, it was competent 
for the court, against the objection of either 
party, to send the issues to a referee. Such 
an order was made in an action upon the bond 
of a county treasurer, where it was obvious 
that the plaintiff must, in order to make out 
a prima facie case,investigate and prove nearly 
his entire account with the supervisors for his 
whole term of office.*—Ep. Cent. L. J. 


23 § 1093. 

29 Cassidy v. Wallace, 61 How. Pr. 240. 

9 Supervisors v. Dunning, 20 Wis. 210. In Actions 
of Covenant. The question was raised, in an old case 
in New York, whether an action of covenant was a 
proper cause for a reference, where the issue raised in- 
volved the examination of a long account. The ques- 
tion was not, however, decided. The court held that 
there was nothing of the nature of an account in the 
issue raised, although there may have been sundry 
items of damage Thomas vy. Reab, 6 Wend. 503. 
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DEED OF INSANE PERSON. 


GRIBBEN v. MAXWELL.* 





Supreme Court of Kansas, July 9, 1885. 


DEED. [Insane Person.] Not Void, and when not 
Voidable.—Where a purchase of real estate from an 
insane person is made, and a conveyance is obtained 
in perfect good faith, before an inquisition and finding 
of lunacy, for a fair and reasonable consideration, 
without knowledge of the insanity, and no advantage 
is taken by the purchaser, the conveyance cannot be 
avoided by the insane person, or one representing him, 
if the consideration has not been returned to the pur- 
chaser, and no offer has been made to return the same. 


Error from Cowley county. 

Action commenced December 7, 1883, by Noah 
Gribben, as guardian of Olive E. Gribben, a luna- 
tic, against Samuel E. Maxwell, to set aside a 
conveyance executed by Olive E. Gribben, on 
June 11, 1883. The petition, among other things, 
alleged that on June 11, 1883, the said Olive E. 
Gribben, being a lunatic, made, executed. 
acknowledged, and delivered to the defendant a 
quitclaim deed for three-sevenths interest of the 
E. 44 of the N. E. 14 of section 15, and the S. ‘4 
of the N. W. 14 of section 14, all in township No. 
348., of range 4 E., in Cowley county, in this 
State. The defendant filed an answer, the second 
defense of which was as follows: 

“That he purchased of the said Olive E. Grib- 
ben the lands described in said petition ip good 
faith; that he paid to the said Olive E. Gribben 
for said lands, the sum of three hundred and fifty 
dollars lawful money of the United States; that 
the said sum of money. paid for said lands as 
aforesaid, was a fair and reasonable price for the 
same at the time said purchase was made; that 
the said defendant had no knowledge or informa- 
tion of the lunacy of the said Olive E. Gribben; 
that at the said time, and before, there was 
nothing in the looks or conduct of the said Olive 
E. Gribben to indicate she was of unsound mind, 
or incapable of the transaction of business; but, 
on the contrary, at the time of said purchase, and 
for a long time prior thereto, the said Olive E. 
Gribben was apparently in possession of her full 





mental faculties, and was then, and had been for | 


a long time prior thereto, engaged in the transac- | 


tion of business for herself. 

‘*Wherefore, the said defendant prays the said 
petition of the said plaintiff be dismissed, and 
that the title of the said defendant in and to the 
said lands be quieted against the claims of the 


said Olive E. Gribben, and all persons claiming | 
or to claim under, through, or by her, and for | 


such other and further relief as to the court may 
seem equitable.” 

To the second defense of the answer the plaint- 
iff filed a demurrer, upon the ground that it was 
insufficient in law to constitute any defense what- 


*S. c., 7 Pac. Repr. 584. 


ever. At the May term of the court for 1884 the 
demurrer was overruled. The plaintiff excepted. 
and brings the case here. 

Hackney & Asp, for plaintiff in error; A. J. Py- 
burn, for defendant in error. 

Horton. C. J., 
court: 

As a general rule, the contract of a lunatic is 
void per se. ‘The concurring assent of two minds 
is wanting. ‘They who have no mind ‘cannot 
concur in mind’ with one another; and. as this is 
the essence of a contract, they cannot enter into 
a contract.”’ 1 Pars. Cont. (6th ed.) 383; Powell 
v. Powell, 18 Kan. 371. Notwithstanding this 
recognized doctrine, the decided cases are far 
from being uniform on the subject of the liability 
or extent of liability of lunatics for their con- 
tracts. An examination of the cases upon the 
subject shows that there is an irreconcilable con- 
flict in the authorities. We think, however, the 
weight of authority favors the rule that where the 
purchase of real estate from an insane person is 
made, and a deed of conveyance is obtained in 
perfect good faith, before an inquisition and find- 
ing of lunacy, for a sufficient consideration, with- 
out knowledge of the lunacy, and no advantage 
is taken by the purchaser, the consideration re- 
ceived by the lunatic must be returned, or offered 
to be returned, before the conveyance can be set 
aside at the suit of the alleged lunatic, or one who 
represents him. Wright, C. J., in Corbit v. Smith, 
7 Iowa, 60, thus states the law: 

“In the next place, a distinction is to be borne 
in mind between contracts executed and contracts 
executory. ‘The latter the courts will not in gen- 
eral lend their aid to execute. where the party 
sought to be affected was at the time incapable, 
unless it may be for necessaries. If, on the other 
hand, the incapacity was unknown, no advantage 
was taken, the contract has been executed, and 
the parties cannot be put in statu quo, it will not 
be set aside.” 

In Behrens vy McKenzie, 23 
J., said: 

“But, with respect to executed contracts, the 
tendency of modern decision is to hold persons of 
unsound mind liable, in cases where the transac- 
tion is in the ordinary course of business, is fair 
and reasonable, and the mental condition was not 
known to the other party, and the parties cannot 
be put in statu quo.” 

In Allen v. Berryhili. 2 
cided: 

--That where a contract made by an insane, per- 
son has been adopted, and is sought to be en- 
forced by the representatives of such person, it is 
no defense to the sane party to show that the oth- 
er party was non compos mentis at the time the 
contract was made.” 

Cole, J., dissenting, expressed his views as fol- 
lows: 

**In every case of contract with a lunatic, which 
has been executed in whole or in part. the fact 


delivered the opinion of the 


Iowa. 333. Dillon 


7 lowa, 534. it was de- 
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that the parties can or cannot be placed in statu 
quo, will have an important bearing in determin- 
ing whether such contract shall stand. * * * 
When the parties cannot be placed in statu quo, 
and the contract is fair, was made in good faith, 
and without knowledge of the lunacy. it will not 
be set aside, even at the suit of the lunatic. And 
this, not because the contract was valid or bind- 
ing, but because an innocent party. one entirely 
without fault or negligence, might. and in the 
eyes of the law would. be prejudiced by setting it 
aside. Both. parties are faultless. and therefore 
stand equal before the law; and in the forum of 
conscience the law will not lend its active inter- 
position to effectuate a wrong or prejudice to 
either. It will suffer the misfortune to remain 
where nature has cast it.” 

In Bank v. Moore, 78 Pa. St. 407, a lunatic was 
held liable upon a note discounted by him at the 
bank, and Mr. Justice Paxson, in delivering the 
opinion of the court, said, among other things: 

‘Insanity is one of the most mysterious diseases 
to which humanity is subject. It assumes such 
varied forms, and produces such opposite effects, 
as frequently to baffle the ripest professional skill 
and the keenest observation. In some instances it 
affects the mind only in its relation to or connec- 
tion with the particular subject, leaving it sound 
and rational upon all other subjects. Many in- 
sane persons drive as thrifty a bargain as the 
shrewdest business man, without betraying in 
manner or conversation the faintest trace of men- 
tal derangement. It would; be an unreasonable 
and unjust rule that such persons should be al- 
lowed to retain the property of innocent parties, 
and retain both the property andits price. Here, 
the bank in good faith loaned the defendant the 
money on his note. The contract was executed, 
so far as the consideration is concerned, and it 
would be alike derogatory to sound law and good 
morals that he should be allowed to retain it to 
swell the corpus of his estate.” 

Mr. Pomeroy, in his treatise on Equity Juris- 
prudence, says: 

“In general, a lunatic, idiot, or person com- 
pletely non compos mentis, is incapable of giving a 
true consent in equity, as at law. His convey- 
ance or contract is invalid, and will generally be 
set aside. While this rule is generally true, the 
mere fact that a party to an agreement was a lu- 
natic will not operate as a defense to its enforce- 
ment, or as ground for its cancellation. A con- 
tract executed or executory, made with a lunatic 
in good faith, without any advantage taken of his 
positién, and for his own benefit, is valid both in 
equity and at law. And where a conveyance or 
contract is made in ignorance of the insanity, 
with no advantage taken, and with perfect good 
faith, a court of equity will not set it aside, if the 
parties cannot be restored to their original posi- 
tion, and injustice, would be done.*’ Vol. 2, § 946 
p. 465. See, also, Scanlan v. Cobb, 85 Ill. 296; 
Young vy. Stevens, 48 N. H. 133; Eaton v. Eaton, 





37 N. J. Law, 108; Freed v. Brown, 55 Ind. 310; 
Ashcraft v. De Armond, 44 Iowa, 229. 

Applying the law thus declared in the case at 
bar, the district court committed no error in over- 
ruling the demurrer. It appears from the plead- 
ings that the conveyance was executed and deliv- 
ered before an inquisition and finding of lunacy; 
that no offer was made to return to the purchaser 
his money paid for the conveyance of the land; 
and the answer sets forth good faith on the part 
of the purchaser; that he paid a fair and reason- 
able price for the land; that he had no knowledge 
or information of the lunacy of Olive E. Gribben, 
the ward of the plaintiff; that there was nothing 
in her looks or conduct at the time to indicate 
that she was of unsound mind, or incapable of 
transacting business, but, on the contrary, that 
she was apparently in possession of her full men- 
tal faculties, and was then, and had been for a 
long time prior. engaged in the transaction of 
business for herself. Our attention is called te 
the case of Powell v. Powell. supra, as decisive 
that the conveyance in question is void; but a 
consideration of the views above expressed and 
the authorities cited shows that all the reasons to 
avoid a marriage with a lunatic do not apply in 
the case of a deed obtained in good faith from a 
lunatic, executed before an inquisition and finding 
of lunacy. We have examined fully the authori- 
ties on the other side of the question, and espec- 
ially Jn re Desilver,5 Rawle. (1835) 111; Gibson 
v. Soper, 6 Gray, 279; Van Deusen v. Sweet, 51 
N. Y. 378; Dexter v. Hall, 82 U. S. (15 Wall.) 9. 

Notwithstanding the recognized ability of the 
judges rendering these decisions, we are better 
satisfied with the doctrine herein announced. 
The order and judgment of the district court will 
be affirmed. 

All the justices concurring. 


Note.—Upon the question of the principal case the 
authorities are exceptionally discordant. The funda- 
mental idea of a contract is, that it requires the eon- 
sent of two minds, and as a lunatic is wanting in men- 
tal capacity, it would seem impossible that he could 
enter into a valid obligation. There cannot be a 
“meeting of the minds,” for only one mind is present. 
Thus, the very essence of the contract fails. See Bish- 
op on Cont., § 296; 1 Pars. on Cont., 383; 1 Addison on 
Cont., 231 et seq.; Gidson v. Soper, 6 Gray, 279; Dex- 
ter v. Hall, 15 Wall. 20; In ve Desilver, 5 Rawle, 111; 
Van Densten v. Sweet, 51 N. Y. 378. 

But, however correct this view may be, in principle, 
and notwithstanding that there are numerous author- 
ities to support it, the law seems to be otherwise. 

The rule generally followed is, that the deed of an 
insane person is not void, but voidable. 1 Pars. on 
Cont. 283; 3 Washb. R. Pr. 558; 4 Kent’s Com. 450; 
Dart. on Vend. and Pur. 3; 1 Story’s Eq., §§ 222; 228; 
Allis v. Billings, 6 Mete. 415; Arnold v. Richmond Iron 
Works, 1 Gray, 434. In this respect Blackstone classes 
infants with insane persons. He says that idiots and 
persons of non-sane memory, infants and persons un- 
der duress, are not totally disabled to convey or pur- 
chase, but sub modo only. For these conveyances and 
purchases are voidable, but not actually void. 2 BI. 
Com, 291. See the following where both views of this 
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question are considered: 2 Sugden on Powers, 179; 
Beverley’s Case, 4 Rep. 123; Thomson v. Leach, Comb. 
468; s. C., 3 Salk, 300;2 Kent’s Com., 235 and notes; 
Ownes v. Ownes, 8 C. E. Green, 63; Zouch v. Parsons, 
3 Burr. 1794; Bool v. Mix, 17 Wend. 119. 

The general rule, that contracts with lunatics and 
insane persons are void, is subject to the qualification 
that a contract made in good faith with a lunatic, for a 
full and fair consideration, which has been executed 
without a knowledge of the insanity, or such informa- 
tion as would lead a prudent person to the belief of the 
incapacity, will be sustained. Mathiessen v. McMa- 
han, 38 N. J. L. 36: Eaton v. Eaton, 37 N. J. L. 108; 
Beavan v. McDonell, 9 Exch. 309; Lincoln v. Buckmas- 
ter, 32 Vt. 652; Yauger v. Skinna, 1 McCarter, 389, 
where the rule is concisely stated. Lord Cranworth, 
in Elloit v. Ince, 7 DeG. M. & G. 475, aftera full exam- 
ination of the anthorities, states the rule, “that deal- 
ings of sale and purchase by a person apparently sane, 
though subsequently found to be insane, will not be 
set aside against those who have dealt with him on the 
faith of his being a person of competent understand- 
ing.” : 

There is a class of cases such as Baxter v. Earl of 
Portsmouth, 2 C. & P. 178, in which imposition upon a 
lunatic—advantage taken of his mental infirmity—is 
held to be an essential ingredient of the defence—but 
these are cases of contracts for necessaries—contracts 
which lunatics, known to be such, are capable of en- 
tering into, and are exceptions to the general rule. 

Other contracts with lunatics not strictly for neces- 
saries which have been fully executed, and on which a 
consideration of benefit to the lunatic has been given, 
may be within the reason of the exception, where the 
transaction is shown to be perfectly fair and reasona- 
ble, at least, so far as to allow the recovery back of the 
consideration given, or to prevent a rescission by the 
lunatic or his representatives, without restoring the 
consideration, whenever a restoration is practicable. 
The liability of the lunatic in such cases is upheld, not 
on the ground of the contract, but on the fact that the 
lunatic has received and enjoyed an actual benefit from 
the contract. This view is advanced by Pollack, C. B., 
in Gore v. Gibson, 13 M. & W. 626, and by Redfield, C. 
J., in Lincoln v. Buckmaster, 32 Vt. 658. On this prin- 
ciple, Brown v. Jodrell, 3C. & B. 30; Dane v. Kirk- 
wall, 8 Id. 676; Niell v. Morley, 9 Vesey, 478; Felby v. 
Jackson, 6 Beaven, 192; and the observations of Shaw, 
C. J., in Arnold v. Richmond Iron Works, 1 Gray, 434, 
may be reconciled with the other cases. See further, 
McCrillis v. Bartlett,8 N. H. 569; Mut. Ins. Co. v. 
Hunt, 79 N. Y. 541; Young v. Stevens, 48 N. H. 1338; 
Van Horn v. Hann, 10 Vroom. 207; 2 Pars on Cont. 


The contract must be bona fide, and there must be 
ignorance of the lunacy to render the contract voida- 
ble only. Price v. Berrington, 7 Hare. 402; Matthews 
v. Baxter, L. R. 8 Exch. 132; Bank v. Moon, 78 Pa. St. 
407; Behrens v. McKenzie, 23 Iowa, 333; Succession of 
Smith, 12 La. Ann. 24; Carr v. Holliday, 1 Dev. & Bat. 
Eq. 344; Molton v. Comroux, 2 Exch. 487. _ But Bishop 
asserts that this knowledge is never absolutely con- 
trolling, “for if insanity exists, though unknown to the 
other, and the case is not one of contract created by 
law, it is not binding.” Bish. Cont., §294. See Hovey 
v. Hobson, 53 Me. 451, 453. E 

Many cases hold that such a contract, although not 
binding on the lunatic, cannot be rescinded by him or 
his representatives, unless the parties can be placed in 
statu quo. Bush v. Fenton, 14 Bush. 490; Fitzhugh 
v. Wilcox, 12 Barb. 235; Dane v. Kirkwall, 8 C. & P. 
679. Other cases hold that the parties need not be 
Placed in statu quo before a rescission. Gibson v. 
Toply, 6 Gray, 279, holds that an insane person, or his 





guardian, may bring an action to recover lands, of 
which a deed was made by him while insane, which 
deed has not since been ratified or confirmed, without 
first restoring the consideration to the grantee. 
Thomas, J., reasons: To say that an insane man, be- 
fore he can avoid a voidable deed, must put the 
grantee in statu quo, would be to say, in effect, that in 
a large majority of cases, his deed shall not be avoided 
at all. The more insane the grantor was when the 
deed was made, the less likely will he be to retain the 
fruits of his bargain so as to be able to make restitu- 
tion. If he was sofar demented as not to know or 


. recollect what the bargain was, the difficulty will be 


still greater. 

This is good law where there is fraud practiced upon 
one who is known at the time to be tnsane, but is not 
the law where the purchase and conveyance are made 
in good faith, for a good consideration and without 
knowledge of the insanity; not only must the consid- 
eration be returned in such cases, before the convey- 
ance will be avoided, but courts of equity and courts 
of law have gone further, and held that when persons 
of apparently sound mind and not known to be other- 
wise, enters into a contract which is fair and bona Jide, 
and which is executed and completed, and the proper- 
ty, (the subject matter of the contract), cannot be re- 
stored so as to put the parties in statu quo, such con- 
tracts cannot be set aside either by the alleged lunatic 
or those who represent him. Eaton v. Eaton, 37 N. J. 
L. 108, 118; Yauger v. Skinner, 1 McCarter, 389; Mol- 
ton v. Comroux, 2 Exch. 487; s. c., 4 Exch. 17. 

St. Louis, Mo. EUGENE MCQUILLIN. 





MARRIED WOMEN’S PROPERTY. 





CLARK v. KEMP. 





Maryland Court of Appeals, Jan. 1885. 


1. A judgment in favor of husband and wife for in- 
juries to the wife, is “property.” 

2. It is “property of the wife,” and is protected from 
an attachment of the husband’s creditor’s by a provi- 
sion that “the property of the wife shall be protected 
from the debts of the husband.” 


3. Such a provision in the Constitution of a State is 
self-executing,— the property is protected without 
legislation. 


4, But such a judgment is “property acquired by 
judgment,” and is not made separate property by a 
statute securing to the wife all property acquired by 
“gift, grant, purchase, devise, bequest.” 

5. The respective rights of husband and wife in such 
a judgment discussed. 


6. Notes by David Stewart. 


BRYAN, J.. delivered the opinion of the court: 

Charles E. Kemp and wife obtained a judgment 
against the Baltimore Ci:y Passenger Railway 
Company for bodily injuries to the wife. This 
judgment was attached by a creditor of the hus- 
band, and it was decided by the Court of Com- 
mon Pleas that it was not attachable.—The at- 
taching creditor has appealed to this court. 

I. Rights of Husband and Wife at Common Law. 
—By the common law it was necessary that hus- 
band and wife should join in every action brought 
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to recover damages for personal injuries to the 
wife. In case the husband died before the dam- 
ages were recovered, they survived to the wife; 
but if the wife died before the damages were re- 
covered, the suit abated. 

If the husband died after the recovery of the 
judgment, the whole interest survived to the wife; 
and, if the wife died, the whole interest survived 
to the husband. They did not hold the judgment 
by a divisible title—one-half to the one, and one- 
half to the other—but owing to the unity of the 
matrimonial relation they held it as if they were 
one and thesame person. The husband, however, 
had the right to receive payment of it, to release 
it, or to dispose of it as he might see fit. But if 
he died without having exercised these rights, the 
judgment became absolutely the property of the 
wife, and was not subject to the claims of his 
creditors. 

Independently of his wife the husband had no 
cause of action whatever for personal injuries to 
her; and in this respect his rights were different 
from those which he had in a certain class of 
choses in action of his wife, on which he might 
sue without joining her in the action. In this last 
description of cases, the judgment itself in the 
husband’s own name was regarded as a reduction 
into possession, and worked an extinguishment 
of his wife’s rights. But although a judgment in 
the joint names of husband and wife did not pro- 
prio vigore vest exclusively in the husband so as to 
leave no interest in the wife, it was nevertheless 
subject to the payment of the husband’s debts. 

We must now, however, inquire whether any 
change in the rights of the respective parties to 
this controversey has been effected by the consti- 
tutional and legislative enactments which have 
been made. 

Il. Effect of Separate Property Act—The Act of 
1874, chapter 57, re-enacted with a slight modifi- 
cation the Act of 1853, chapter 245. This latter 
Act is codified as the first section of article 45 of 
the Code of Public General Laws.—The original 
Act of 1853 was merely intended to exempt the 
property therein embraced from liability for the 
husband’s debt, and did not have the effect of al- 
tering or impairing the marital rights of the hus- 
band. Schindel v. Schindel, 12 Md. 108: s. ¢., 12 
Md. 313. 

But the second section of article 45 of the Code 
has expressly provided that the married woman 
should hold such property for her separate use, 
with power of devising the same as fully as if she 
were a feme sole. it embraces, according to the 
enumeration of the Act of 1874, the property, real 
and personal, belonging to a woman at the time 
of her marriage; and all property which she may 
acquire or receive after her marriage by ‘‘pur- 
chase, gift, grant, devise, bequest, descent, or in a 
course of distribution.” 

The right of property in this judgment was not 
obtained in either of these modes. There is a 
mode of acquiring personal property distinct from 





those enumerated in these acts. Blackstone, in 
treating of the title to personal property, classifies 
the methods of acquiring it under twelve distinct 
heads, and among these he mentions the title by 
judgment. And herein, as one species of proper- 
ty acquired by this mode, he specifies damages 
awarded to a party as a compensation for some 
injury sustained by him. He remarks that the in- 
jured party has unquestionably a vague and inde- 
terminate right to some damages as soon as the 
injury is committed, and the verdict and judgment 
do not so properly vest a new title in him as fix 
and ascertain the old one; yet as the legal pro- 
ceedings are the only visible means of this acqui- 
sition of property, he maintains that the classifi- 
cation is correct. 2 Blackstone’s Com. 438. 

All the property acquired in the modes men- 
tioned in the first section of article 45 of the Code, 
and the amendment to it, is by the section ex- 
pressly made the separate property of the married 
woman; but it has never yet been supposed that 
the husband was excluded from an interest in the 
damages recovered in an action for personal in- 
juries to the wife. It has always been held that 
both husband and wife should join in the action, 
and that damages should be claimed in behalf of 
both; because both had an interest in the judg- 
ment. Newcomer and wife v. Kean, 51 Md. 121. 
And this very suit, in which these damages were 
recovered against the railway company, is as good 
an illustration as can be found of the practice in 
this particular. We conclude that the first and 
second sections of article 45 of the Code, and the 
amendments to them, do not affect any rights ex- 
isting under this jadgment. 

Il. Ejfect of Constitution.—It is now necessary 
to inquire whether the 43 section of the third ar- 
ticle of the constitution has any bearing on the 
question involved in this case. 

It is in these words: **The property of the wife 
shall be protected from the debts of the husband.” 
The previous constitutions of 1851 and 1864 had 
contained directions to the legislature to pass 
laws necessary to secure this protection; and 
these requirements had been partially fulfilled. 
But our present constitution does not commit this 
matter to the action of the General Assembly. It 
adopts the language of the Act of 1853, so far as it 
declared the protection in question, and incorpor- 
ates it into the fundamental law of the land. 
There was, after this constitutional enactment, no 
longer any necessity for the functions of the Gen- 
eral Assembly. How could a statute, declaring that 
the property of the wife should be protecte 1. give 
any additional efficacy to the supreme law? The 
words of the section are general and comprehensive. 
They give protection to all of the property of the 
wife; there is no reason for excluding any portion 
of it from this immunity. ‘he Act of 1853 did not 
give the wife a separate estate in the property 
which she had at the time of the marriage and 
which she afterwards acquired in the mode there- 
in mentioned. It did not impair the right of 
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ownership which the husband had by the common 
law; but, leaving this right unaffected, it exemp- 
ted the property from the claims of his creditors. 
Schneidel v. Schneidel, 12 Md. 313; Bridges v. 
McKenna, 14 Md. 266; Plummer vy. Jarmin, 44 Md. 
637; Keller v. Keller, 45 Md. 276. 


‘This clause of the constitution must receive the 
same construction which has been given to the 
similar language of the Act of 1853. The interest 
of the wife in this judgment is co-extensive 
with that of the husband, subject, of course, to his 
right of defeating it at his own will. In the eye 
of the law they are one person; as Blackstone 
says, the very being or legal existence of the 
woman is incorporated or consolidated into that 
of her husband. Asa consequence of this union 
and identity, when an estate was given toa man 
and his wife they did not take it by moities, but 
each took the entirety; they held per tout et non 
per my. 

But without dwelling upon the quaint language 
of the books, it is more to the present purpose to 
say that by the common law the husband, when- 
ever he chose, could divest all interest which his 
wife had in this judgment, and that before the 
above-mentioned clause of the constitution be- 
came the law of the land, as a consequence of this 
right of the husband, his creditors could do the 
same thing in opposition to his wishes by subject- 
ing it to the payment of their debts. If they now 


can wrest from the wife a valuable interest and 
appropriate it to the payment of debts due by the 
husband. To permit this would be to defeat that 
complete protection which the constitution de- 
signed to give to married women. It intended 
that no property right should be ‘taken from her 
for the satisfaction of her husband’s debts. It is 
nothing to the purpose to argue that the husband 
has an interest in this judgment which ought to be 
subject to his creditors’ demands. The law ex- 
empts the husband’s right to this judgment from 
execution for the sake of the wife: it protects him 
because thereby it can most efficiently protect her. 
By the construction given to the Act of 1853 the 
husband was allowed to own, possess and enjoy 
the property which he had acquired by his marital 
rights, and nevertheless it was exempt from exe- 
cution by his creditors. All this resulted from the 
words of the statute that the property should be 
‘*protected from the debts of the husband and not 
in any way liable for the payment thereof.’’ The 
same construction must prevail here. We think 
that the attachment cannot be sustained. 


Nores.—‘‘ Property,” etc., defined.—The meaning of 
the word “property,” in such clauses as ‘the proper- 
ty of a married woman shall be held by her as if un- 
married,”’ has been much discussed. It is said not to 
include mere contingent interests,! but it does include 


1 Dering v. Kynaston, Law. R.,6 Eq. 210, 214. 














corporeal and incorporeal,? animate and inanimate* 
property; it includes money,‘ though where one stat- 
ute prohibited contracts for the payment of money, 
and another authorized contracts with reference to 
separate property, a note was held invalid ;5it includes 
a mining interest in a “lead;’% it also includes choses 
in action ex contractu,’ and this case decides that it 
includes choses in action ex delicto, about which, as we 
shall see below, there has been some question. An in- 
cidental question involved in this case, was whether 
the judgment in favor of both husband and wife could 
be called “her” property. Out of an injury to the wife 
two actions’ might arise in favor of her husband at 
common law,—one in the right of the wife, in which 
the husband and wife sue jointly for the direct inju- 
ries to her, the other in the right of the husband in 
which the husband sues alone for consequential dam- 
ages to himself.9 The latter is his property; the for- 
mer is hers, though he has marital rights in it just as 
he has in any other chose in action of hers. 

2. Constitutional Protection of Property.—It fol- 
lows from what has been said, that when a constitu- 
tion protects the property of married women, a joint 
judgment for injuries to her cannot be attached by her 
husband’s creditors. And that the protection is im- 
mediate, and not dependent on subsequent legislation, 
though the provision says “shall be protected,” is in 
accordance with the authorities.!°. 

3. Effect of Specification of Kinds of Property in the 
Statute.——In many States the statute making the 
property of married women separate property, does 
not cover all property, but specifies certain kinds,—as 
property owned at the time of marriage, acquired by 
purchase, ete. As a preliminary rule, it may be stated 
that when 4 statute names any particular kind of prop- 


have the power to do it, it is very clear that, they | erty, its effect will be strictly limited to that kind,"— 


this too is decided in the principal case. 

A right in an undistributed estate, existing at the 
time of marriage, is property owned or “held” at the 
time of marriage,” though when it comes into her 


2 Smilie v. Siler, 35 Ala. 88,95; Selden v. Bank, 69 Pa, 
St., 424, 425. 

3 Gaus v. Williams, 62 Ala. 41, 43. 

4 Mitchell, 35 Miss. 108, 114. 

5 Butler v. Baber, 54 Cal. 178, 179. 

6 Cheuvete v. Mason, 4G. Greene, 231, 238, 239. 

7 Nicholson v. Drury, Law R.7 Ch. D. 48, 53, 54; Barton’ 
32 Md. 212, 224, 225; Cooper v. Alger, 51 N. H. 172, 175; 
Vreeland, 16 N. J. Eq. 512, 522; Selden v. Bank, 69 Pa. St. 
424, 425; Bennett v. Reid, 4 Heisk. 440, 444; Williams v 
Lord, 75 Va. 390, 398; Gibson, 43 Wis. 23, 35:28 Am. Rep. 
527. 

8 Brockbank v. Whitehaven, 7 Hurl. & N. 834, 838; 
Hunter v. Ogden, 3! Up. Can. Q. B. 132, 140; Pollard v. N. 
J. 101 U.S. 223, 244; Fuller v. Naugatank, 21 Conn. 557, 
571; Ruder v. Purdy, 41 Ill. 279,287; Long v. Morrison, 14 
Ind. 595, 596; Anderson, 11 Bush, 327, 330; Hooper vy. Has- 
kell, 56 Me. 251, 252; Laughlin v. Eaton, 54 Me. 156, 159; 
Michigan v. Coleman, 28 Mich. 440, 442; Smith v. St. Jo- 
seph, 55 Mo. 456, 458; 17 Am. Rep. 660; Klein v. Jewett, 26 
N. J. Eq. 474, 480; Lewis v. Babcock, 18 Johns. 443, 444; 
Crump v. McKay, 8 Jones, 32, 33; Whitcomb v. Barre, 37 
Vt. 148, 151; Lindsey v. Danville, 46 Vt. 144, 148; Wheeling 
v. Trowbridge, 5 W. Va. 353. 354; Meese v. Fond du Lac, 


| 48 Wis. 323, 328. 


9 Smith v. St. Joseph, 45 Mo. 449; 55 Mo. 456; 17 Am.Rep. 
660; cases last cited. 

10 Story on Const., §§ 400-402; Cooley on Const. Lim. 
(5th ed.) pp. 74, 88, 93, 94, 98; Lucas v. McBlair, 12 Gill 
&J.16; Thomas v. Owens, 4 Md. 225; State v. Mace, 5 Md. 
350, 351; McPherson v. Leonard, 29 Md. 381; Hoyer v. 
Colton, 43 Md. 422. 

ll Rule discussed Stewart Husb. & W. § 16. 

12 Sharp v. Burns, 35 Ala. 653, 662; Witsell v. Charles- 
ton, 7 S. C. 88, 99, 100. 
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possession it is also property acquired during cover- 
ture.13 

Under the terms “property acquired in any man- 
ner,” aright of action for personal injuries to the 
wife,!4 and personalty obtained from a sale of realty, 
are included. 

The words “gift and grant” include all modes of ac- 
quiring property by deed ;!¢ “gift” includes a grant of 
realty;!7 “grant” applies equally to personalty;1§ 
“grant” includes a deed of bargain and sale.!9 <A 
“gift” of personalty may be by parol.% A lease is 
property acquired by grant.?! 

Property acquired by an executed contract is prop- 
erty acquired by purchase, gift, or grant. An execut- 
ory contract is a chose in action ex contractu ;” if made 
by the married woman herself, her right to enforce it 
depends on her capacity to make the contract,” her 
remedies, on the particular statutes of the forum,™ 
and there seems to be no more reason to question her 
ownership of the proceeds of a suit thereupon, than 
there would have been had the contract been volun- 
tarily executed.» If it is a contract made by a third 
party, but acquired by her by purchase, gift, etc., it is 
property so acquired, for choses in action, ex contractu 
are property. 

As already mentioned, it is disputed whether a right 
of action growing out of a tort is “property.” Such 
aright has been held to come under ‘‘property ac- 
quired in any manner,’ and, of course, statutes may 
be so framed as to include it. Thus, when a statute 
gives a married woman as separate property, any right 
of action growing out of a violation of her “personal 
rights,” a right of action for assault and battery,” or 
for enticing away her husband,*! is included. But 
where the statute provides only for injuries to her 
person or character, she cannot sue for enticing away 
her husband.” 

But statutes by implication protect the same prop- 
erty in a new form and the increase of property pro- 
tected. 


138 White v. Waite, 47 Vt. 502, 507. x 

14 Berger v. Jacobs, 21 Mich. 215, 220, 221. 

lb Brevard v. Jones, 50 Ala. 221, 238. 

16 Huyler v. Atwood, 26 N. J. Eq. 504, 505; Lyon v. 
Green, 42 Wis. 532, 536. 

17 Libby v. Chase, 117 Mass. 105, 106. 

18 Spaulding v._Day, 10 Allen, 96, 98; Abbey v. Deyo, 44 
Barb. 374, 379. 

19 Lyon v. Green, 42 Wis. 532, 535. 

20 Tinsley v. Roll,2 Met. Ky. 509, 510. 

21 Darby v. Callaghan, 16 N. Y. 71, 75. See Vandevoort 
v. Gould, 36 N. Y. 689; Dayton v. Walsh, 47 Wis. 113, 120; 
32 Am. Rep. 757. 

2 Stewart Husb. & W. § 171. 

23 See 19 Am. Law Rev. N. S. 359, etc.; Stewart Husb. & 
W. §§ 355, 393. 

Py Stoneman v. Erie, 52 N. Y. 429, 432; Stewart Husb. & 

. § 35. 

25 See Fuller v. Naugatuck, 21 Conn. 557, 573, 574; supra 
note 7. 

26 Gibson, 43 Wis.23, 27,28; 28 Am. Rep. 527; supra note 7. 

27 See Pro, Berger v.Jacobs, 21 Mich. 215, 220, 221; Leon- 
ard v. Pope, 27 Mich. 145, 146; Mann v. Marsh, 21 How. 
Pr. 372, 376; Clark v. Harlan, 1Cin. Rep. 418, 423; West- 
lake, 34 Ohio St. 621, 633; 32 Am. Rep. 397; Stevenson v. 
Morris, 37 Ohio St. 10, 17; supra note 7. Contra, Ballard v. 
Russell, 33 Me. 196, 197;54 Am. Dec. 620; Laughlin v. Eat- 
on, 54 Me. 156, 160; Gibson, 43 Wis. 23, 33; 28 Am. Rep. 527. 
See also Chicago v. Dunn, 52 Ill. 260, 263; Logan, 77 Ind. 
558, 564. 

% Chicago v. Dunn, 52 Ill. 260, 263; Berger v. Jacobs, 21 
Mich. 215, 220; Leonard v. Pope, 27 Mich. 145, 146. 

29 Berger v. Jacobs, 21 Mich. 215, 220; Mann v. Marsh, 21 
How. Pr. 372, 376. 

% Stevenson v. Morris, 37 Ohio St. 10, 17. 

31 Clark v. Harlan, 1 Cin. Rep. 418, 423. 

Logan, 77 Ind. 558, 564, 565. 





Thus, purchases with separate savings,* personalty 
exchanged for separate property,™ money received for 
dower, damages for property taken for the public 
use,®% are protected. So, the sprout savors of the root 
and goes the same way,” and the increase of separate 
property is separate, whether the statute says so or 
not; the products, rents, increase, and interest, are 
all separate property.” 


Baltimore, Md. DAVID STEWART., 


3 Merritt v. Lyon, 3 Barb. 110, 114. 

& Pike v. Baker, 53 Ill. 163, 167; Lreland v. Webber, 27 
Ind. 256, 259; Welch, 63 Mo. 57,60; Hutchins v. Colby, 48 
N. H. 159, 160. 

3% Beal v. Storm, 26 N. J. Eq. 372, 376. 

% Sharpless v. Westchester, 1 Grant, 257, 260. 

%7 Gore v. Knight, 2 Verm. 535; Prec. Ch. 255. 

383 See Barrack v. McCullough, 3 Kay & J., 110, 119; Hart 
v. Sorreil, 11 Ala. 386, 404; Sanford v. Atwood, 44 Conn. 
141, 143; Bongard v. Core, 82 Ill. 19, 21; Stout v. Perry, 7@ 
Ind. 501, 504; Russell v. Long, 52 Iowa, 250, 252; Hanson v. 
Millett, 55 Me. 184, 189; Hill v. Chambers, 30 Mich. 422, 
429; Williams v. McFade, 13 Minn. 46, 52; Hutchins v. 
Colby, 43 N. H. 159, 161; Knapp v. Smith, 27 N. Y. 280; 
Holcomb v. Meadville, 92 Pa. St. 338, 343; Nelson v. Hol- 
lins, 9 Baxt. 553, 554; De Blane v. Lynch, 23 Tex. 25, 27; 
Braden v. Gose, 57 Tex. 37,40; Dayton v. Walsh, 47 Wis. 
113, 118; 32 Am. Rep. 757. 

39 Bongard v. Core, 82 Ill. 19, 21. 








WEEKLY DIGEST OF RECENT CASES. 


ENGLISH, 14 
INDIANA, ; 1,3, 5, 6, 9, 11 
MASSACHUSETTS, 2, 8, 10 
NEw YorK, ‘ ‘ ‘ " 4, 12 
OHIO, . ° ; ‘ ‘ . 7, 18. 


1. CONTRACT. Covenants Running with the Land.— 
Adjoining lot owners entered into and had record- 
ed, a written contract that one of them should 
erect a brick wall on the line of the lots, half on 
one and half on the other lot, and if, after the erec- 
tion of the wall, the other party, his heirs, assigns 
or executors used said wall or attached any part 
of their building thereto, the one erecting the 
party wall should be paid the full value of one 
half of the original cost of said wall. Held, that 
the contract constituted a covenant, which runs 
with the land, and whoever thereafter acquired the 
land and used the party wall became liable to the 
party erecting for the full value of one-half the 
original cost of said wall. [Citing Richardson v. 
Tobey, 121 Mass. 457; Standish v. Lawrence, 111 
Mass. 111; Maine v. Cumston, 98 Mass. 317: Betram 
v. Curtis, 31 Iowa, 46; Brown v. McKee, 57 N. Y. 
684; Masury v. Southworth, 9 Ohio St. 340]. Con- 
duitt v. Ross, S. C. Ind., April 21, 1885. 


2. [Discharge.| Evidence of Substitution of 
New Agreement for Old One.—Whether a new 
agreement has been substituted for an old one, 
and then operates as a rescission or discharge of it, 
must be determined by the intention of the parties, 
to be ascertained by their correspondence and con- 
duct. [Peck v. Requa, 138 Gray, 407; Munroe y. 
Perkins, 9 Pick. 298; Holmes v. Doane, 9 Cush. 
185; Stearns v. Hall, Id. 31; Cummings v. Arnold, 
3 Metc. 486; Cooke v. Murphy, 70 Ill. 96; Lawrence 
v. Davey, 28 Vt. 264; Stewart v. Keteltas, 36 N. Y. 
388; Moore v. Locomotive Works, 14 Mich. 266.] 
Rogers v. Rogers, 8. C. Mass., June, 1885; 1 N. E. 
Repr. 122. 
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3. DamaGEs. [Insurance.} The Fact that Insur- 
ance was Paid on Damaged Property Constitutes 
no Defense by a Wrongdoer for His Negligence.— 
In an action for property destroyed by fire, when 
it is claimed that plaintiff’s property was con- 
sumed and destroyed by defendant’s actionable 
negligence, it is no defense that plaintiff’s proper- 
ty was insured for its full value, and that he has 
received the insurance money. In such case the 
plaintiff is entitled to recover his entire loss from 
the defendant; and the fact that the insurance 
companies in which the property was insured had 
paid them the amount of such insurance, cannot 
constitute any defense. Nor can the payment of 
insurance money be used in mitigation of damages 
against the wrong-doer. [The court cites: Web- 
ber v. Morris, ete., R. R. Co., 35 N. J. L. 409; Clark 
v. Wilson, 108 Mass. 219; Hayward vy. Cain, 105 
Mass. 218; Perrott v. Shearer, 17 Mich. 47; Peoria 
Ins. Co. v. Frost, 37 Ill. 388; Conn. Ins. Co. v. N. 
Y. & N. H. R. R. Co., 25 Conn. 265; 1 Suth. Dam- 
ages, 242; Ohio R. W. Co. v. Dilkerson, 59 Ind. 
317]. Cunningham v. Terre Haute R. Co., 8. C. 
Ind., June 25, 1885. 


EVIDENCE. [Privileged Communications. |—Exe- 
cutor or Administrator cannot Waive Privilege.— 
A statute of New York prohibits the receiving in 
evidence of communications made to a religious 
confessor, (N. Y. Code Civ. Proc. § 833), to a physi- 
cian, (Ibid, § 884), or to an attorney or counsellor 
at law, (Ibid, § 885), unless the privilege is “‘ex- 
pressly waived by the person confessing, the pa- 
tient, or client.” It is held that an executor or ad- 
ministrator is not authorized to make such a wai- 
ver of the privilege of his testator or intestate. 
(Earl, J., in giving the opinion of the court, says: 
“An executor or administrator does not represent 
the deceased for the purpose of making such a 
waiver. He represents him simply in reference to 
rights of property, and not in reference to those 
rights which pertain to the person and character 
of the testator. If one representing the property 
of a patient can waive the seal of the statute be- 
cause he represents the property, then the right to 
make the waiver would exist as well before death 
as after, and a general assignee ofa patient, for 
the purpose of protecting the assigned estate, 
could make the waiver; and yet it has been held 
that an assignee in bankruptcy is not empowered 
to consent that the professional communications of 
his assignor shall be disclosed. Bowman v. Nor- 
ton, 5 Car. & P.177. In Edington v. Mutual Life 
Ins. Co., 67 N. Y. 185, it was not decided nor stated 
that a personal representative could waive the pro- 
_ tection of the statutes; but it was held that the 
personal representative or assignee of the patient 
could make the objection to evidence forbidden by 
the statute; and the opinion might have gone fur- 
ther and held that any party to an action could 
make the objection, as the evidence in itself is ob- 
jectionable, unless the objection be waived by the 
person for whose protection the statutes were 
enacted.” Westover v. 4tna Life Ins. Co., N. Y. 
Ct. App., April 14, 1885; 1 N. E. Repr. 104. 


. GUARANTY. [Bond.] A Complaint on a Contract 
of Guaranty Need not Aver Notice of Default, as 
that is Matter of Defense.—Where a bond is given 
that one will faithfully perform his duties, and 
honestly account for moneys that might come into 
his hands as cashier of a bank, the undertaking is 
one of guaranty, and the guarantors are entitled to 
notice of a default intheir principal. But acom- 
plaint on such a bond is not bad for failure to aver 


oe 
. 


or 


6. 





notice of default, as that is a matter of defense. 
With failure to give notice, resulting damages 
must concur in order to work a discharge of the 
guarantor. [The court says: “It was argued that 
the undertaking of Goodwin’s bondsmen consti- 
tutes a continuing guaranty and is collateral to the 
original contract, and that the complaint is bad for 
failure to avera notice of default before suit. 
Goodwin’s contract with the bank was, that he 
would devote himself, in skill, experience and 
fidelity to the conduct of its affairs as cashier. This 
was his personal obligation, which no one could 
discharge in his stead. His bondsmen engaged 
that he was possessed of the requisite qualifica- 
tions to that end, and that he would exert them in 
its behalf. In no event was it contemplated that 
they, or either of them, would discharge the duties 
of cashier, or do the things he might fail to do. 
The fair import of their contract is, that they will 
pay any damages which may accrue on account of 
his default. This constituted them guarantors 
and not sureties. The fact that Goodwin also 
joined in this collateral contract did not make any 
difference. It was collateral to the principal con- 
tract, and, being collateral, it is brought within 
the terms of a guaranty. Their contract with the 
bank must be determined by its substance and 
terms, and not by the fact that it was joined in by 
the principal.”] LaRose v. Logansport Nat. 
Bank, 8. C. Ind., June 25, 1885. 


Mere Moral Delinquency in the Conduct 
of the Person Guaranteed will not Release the 
Guarantor.—The misconduct of which an em- 
ployer has knowledge, and which will release the 
guarantor if concealed, or if he is thereafter con- 
tinued in the employment, relates to the service in 
which the person whose conduct is guaranteed is 
engaged, and must be something more than mere 
moral delinquency, having relation to or connec- 
tion with the subject matter of the guaranty. 
[Citing Atlas Bank v. Brownell, 11 Am. Rep. 231. 
A notice by the bondsmen was given to this bank 
that the cashier was guilty of whoring, drunken- 
ness and gambling, and his discharge was asked. 
Upon this point the court] says: ‘‘Whatever the 
vices and indulgences, they cannot be made the 
basis of any legal right or remedy, until they af- 
fect the fitness of the personto whom they are at- 
tributed for the service required, or until some at 
least probable relation is shown between the in- 
dulgences and the business in which he is em- 
ployed.”] Ibid. 


7. MANDAMUS. [Appellate Procedure.] To Compel 
Judge of Inferior Court to Sign Bill of Excep- 
tions.—If a judge of an inferior court, by his re- 
turn to the alternative writ, alleges that the bill of 
exceptions is not true, or shows other sufficient 
cause, a peremptory writ will not issue to inter- 
fere with his discretion in the premises; but where 
it appears, upon the issue joined, that the act is 
purely ministerial in its character, the rule is oth- 
erwise. MclIlvaine, C. J., and Okey, J., dissented, 
on grounds special to the facts of the case. In the 
opinion of the court it is said by Johnson, J.: The 
authorities are all in support of the conclusions 
reached by the majority. Thus, People v. Pear- 
son, 2 Scam. (Ill.) 189, was a mandamus to compel 
a judge to sign a ‘‘certain bill of exceptions which 
was tendered to him on the trial.”” The judge had 
signed a bill with certain portions of the evidence 
stricken out, and this was a proceeding to compe! 
him to sign another bill containing the evidence 
which he had stricken out. The judge made no 
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return or answer to the alternative writ, nor did 
he return the writ itself; but, by counsel, appeared 
and filed an answer which contested the power of 
the court over him. The court say his answer is 
an insufficient compliance with the mandamus 
heretofore awarded, (the alternative writ,) and 
awarded a peremptory writ ‘directing the signing 
the bill of exceptions required by the first writ.’ 
The court add that if the judge had been of the 
opinion that the bill was not true, it would not in- 
terfere with the discretion of the judge in this res- 
pect. After pointing out the limits of this discre- 
tion, and showing that if the bill was true the act 
of allowing and signing was a mere ministerial act, 
it is said: ‘In the absence of such a return,’ (that 
is, one showing the existenee of such a discretion), 
‘with such explanatory reasons for a refusal to 
sign the bill of exceptions required by the party, 
we are bound to award a peremptory mandamus 
to cause the signing of the particular bill of excep- 
tions exhibited.’ This case, in another form, 
again came before the court in People v. Pearson, 
3 Scam. 270, where the same rulings were reaf- 
firmed. In Page v. Clopton, 30 Grat. 417, 418, it is 
said, if the relator’s right is clear, and he is with- 
out any other adequate remedy, the mandamus 
will be granted; but if it is doubtful, or there is a 
discretion to be exercised, it will not. ‘If the con- 
ditions of the statute are satisfied, the right of the 
party is clear, and the duty of the judge equally 
clear, and it is imperative. He has no discretion 
in the matter.’ In Springer v. Peterson, 1 Blackf. 
188, a mandamus was awarded to compel the asso- 
ciate judges to sign a bill of exceptions which had 
been signed by the president judge, or show cause, 
and no cause was shown. The court awarded a 
peremptory writ compelling them to sign the par- 
ticular bill. Douglass vy. Loomis, 5 W. Va. 542, is 
also directly in point, and it was held that the 
power exists to compel a judge to sign a particular 
bill, which is conceded by him to correctly state 
the facts. The rule as there laid down is ‘that the 
judge, in a case where the charge is that he refused 
to sign any bill, is commanded in the conditional 
writ to sign and seal the bill if it correctly sets out 
the facts. But where the complaint is, that he re- 
fused to sign a particular bill, he is required to 
sign the bill, or show cause why he has not done 
so.’ The answer to a mandamus must respond to 
all the allegations in the writ, or it will be held 
bad on demurrer. Gorgas v. Blackburn, 14 Ohio, 
252. And if a judge refuses to sign a bill of excep- 
tions, he should make known the cause. Ohio v. 
Judges, 1 West. Law J. 358. While the mandato- 
ry part of the writ may be very general, the return 
or answer must be very minute in showing why 
the party did not do what he was commanded to 
do. Crompton and Blackburn, JJ., Regina v. 
Commissioners, 1 Best & 8.5. So a return to an 
alternative writ is insufficient, which merely al- 
leges that the relator had no authority to compel 
the respondent to sign the bill, since he himself 
must be the judge of the correctness of the excep- 
tions, if it fails to show that the bill as presented 
did not truly state the facts, or that the exception 
was nottaken in the proper time and manner. 
Etheridge v. Hall, 7 Port. (Ala.) 47; High, Extr. 
Rem. § 210. It is the duty of the respondent to set 
forth, in his return or answer, the nature of his 
defense; either deny the allegations of the writ, or 
state facts sufficient to defeat the relator’s right. 
It should contain positive allegations of fact, and 
not mere inferences from facts. Com. v. Alleghe- 
ny, 37 Pa. St. 277. By the ancient common law, 








the greatest rigor was applied in construing re- 
turns to alternative writs. The object of the plead- 
ing was, as it still is, to produce a definite issue: 
and while the rigor of the ancient rule as to the 
return, is relaxed under our Code, the sufficiency 
of the return, and the judgment that follows upon 
the issue found, is the same now as then. See 
High. Extr. Rem. §§ 457-487, for a full discussion 
of this subject. _ Also chapter 10 of the same vol- 
ume. Under the head of “Pleadings in Manda- 
mus,” in that work, this whole subject is fuly d is- 
cussed, and the view of the majority fully sus- 
tained. It is said that the peremptory writ should 
leave him the discretion to refuse to sign this bill, 
if, upon examination, he found it not a true bill. 
This, in legal effect, would be but an alias alterna- 
tive writ,—a thing unheard of in practice. He was 
commanded to sign this bill or show cause. He 
shows no cause, though he had a day in court, and 
filed an answer which, by the rules of pleading, 
admits this to be a true bill. A mandate now, up- 
on this state of facts, simply to sign a bill of excep- 
tions, leaving the judge, after he has had his day 
in court, to put up some new defense, or give 
some new reason, would be an anomaly as a per- 
emptory command. It would only be another 
command to dothe act, or again show cause.” 
Stateex rel Ottenberger cv. Hawes, S. C. Ohio, 
Feb. 24, 1885; 1 N. E. Repr. 1. 


8S. MASTER AND SERVANT [Seaman]—Liability o7 
Employer for failing to Furnish Surgical Attend- 
ance to Injured Seaman.—Although a seaman may 
not recover for an injury received in the course of 
his regular service, yet recovery may be had by 
him against his employer for an aggravation of the 
injury by neglect to give him proper medical at- 
tendance, and to perform other acts necessary for 
his welfare. Danver v. Morse, S.C. Mass., May, 
1885; 1 N. E. Repr. 123. 


9. MoRTGAGE—Effect of Cancellation of Old Mort- 
gage and Substitution of New.—The cancellation 
of an old mortgage and the substitution of a new 
one are to be regarded as cotemporaneous acts, 
and the result is, not the creation of a new mort- 
gage, but simply a change in the form of the old 
one, and the momentary seizin of the mortgagor 
does not give his wife a right of dower. [In the 
opinion of the court, by Bicknell, Ch. Com., it is 
said: ‘We regard the cancellation of the old mort- 
gage and the substitution of the new as cotempo- 
raneous acts. It was not creating a new incum- 
brance, but simply changing the form of the old. 
A court of equity, looking to the substance of such 
a transaction, would not permit a release, intended 
to be effectual only by force of, and for the pur- 
pose of giving effect to, the last mortgage, to be set 
up, even if the last mortgage were in operation. 
Swift v. Kraemer, 13 Cal. 526. In Packard v. 
Kingman, 11 Iowa 219, it was held that the taking 
of a new note and mortgage to secure an indebted- 
ness already existing by note, and secured by a 
mortgage on the same property, does not, even 
where the first note and mortgage are canceled, 
operate to discharge the lien of the first mortgage. 
The principle of these deeisions is recognized in 
Jones, Mortg. §§ 924, 927, and in Story, Eq. §§ 
1035c, 1035¢. The foregoing authorities show that 
the taking of a new note and mortgage by a mort- 
gagee from a mortgagor for the same debt, upon 
the same land, will not discharge the lien of the 
first mortgage, but such lien will be continued in 
the new mortgage, even if the first mortgage be 
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canceled.”| Pouder v. Ritzinger, S.C. Tnd., May road is a corporation foreign to the state. [In the 
12, 1885; 1 N. E. Repr. 44. opinion of the Court it is said by Finch, J.: “It 


10. NEGLIGENCE [Public Caterer.|\—Liability of 
Public Caterer for Damages for Supplying Guests 
with Unwholesome Food.—One who holds himself 
out to the public as a caterer is liable to the parties 
who partake what he has provided for them, in 
case such parties thereby suffer from eating un- 
wholesome food. [Inthe opinion of the Court by 
Allen, J., it is said: “If one who holds himself out 
to the public as a caterer, skilled in providing and 
preparing food for entertainments, is employed as 
such by those who arrange for an entertainment, 
to furnish food and drink forall who may attend 
it, and if he undertakes to perform the services 
accordingly, he stands in such a relation of duty 
towards a person who lawfully attends the enter- 
tainment and partakes of the food furnished by 
him as to be liable to an action of tort for negli- 
gence in furnishing unwholesome food whereby 
such person is injured. The liability does not rest 
so much upon an implied contract as upon a viola- 
tion or neglect of a duty voluntarily assumed. 
Indeed, where the guests are entertained without 
pay, it would be hard to establish an implied con- 
tract with each individual. The duty, however, 
arises from the relation of the caterer to the guests. 
The latter have the right to assume that he will 
furnish for their consumption provisions which are 
not unwholesome and injurious through any neg- 
lect on his part. The furnishing of provisions 
which endanger human life or health stands clear- 
ly upon the same ground as the administering of 
improper medicines, from which a liability springs 
irrespective of any privity of contract between the 
parties. Norton y. Sewall, 106 Mass.,144; Longmeid 
v.Holliday, 6 Exch. 767: Pippin v. Shepard, 11 Price, 
400."?] Bishop v. Weber, 8. C., Mass., June, 1885; 
1 N. E. Repr., 154. 


11. Practice [Jnstructions.] — Instructing upon 
Weight of Evidence.—In a bastardy proceeding the 
trial court gave the following instruction: ‘*‘Where 
it is sought to show that admissions have been 
made by a party to this cause, the rule of law is 
that you ought to receive such admissions with 
great caution. Among the reasons given why you 
should exercise caution are that the witness may 
not have correctly understood the admissions, or 
may not have recollected them; a change of words 
may alter the meaning, or words may have been 
omitted. For these and other reasons the law re- 
quires you to exercise caution in receiving the 
evidence of admissions. But an admission, when 
clearly made and satisfactorily proven, is a high 
order of evidence. The appellant has given evi- 
dence tending to prove admissions on the part of 
the relatrix that another person was the father of 
the child, and this instruction was applicable to 
such evidence.” This was held error, the Supreme 
Court saying; ‘An instruction is substantially 
the same words has been condemned in the follow- 
ing cases: Newman v. Hazelrigg, 96 Ind. 73; Finch 
v. Bergins, 89 Ind. 360; Garfield v. State. 74 Ind. 
60; Davis v. Hardy, 76 Ind. 272.” Morris v. 
State, ex rel Brown, S.C. of Ind.. May 14, 1885; 
1 N. E. Repr. 70. 


RAILWAY COMPANIES [Eminent Domain.}— 
Condemnation by Railway Company whose Road 
is leased to a Foreign Company.—The fact that a 
railroad is leased to another is not fatal to its right 
to have lands condemned for its benefit, upon a 
case of necessity shown, even though the jlessee 





is further objected that the petitioner has lost its 
right to condemn lands by reason of its lease for 
the full period of its corporate life to the Dela- 
ware, Lackawanna & Western Railroad Company, 
a corporation organized under the laws of Penn- 
sylvania. Wedo not understand that the valid- 
ity of this lease as between the contracting 
parties, is seriously questioned. Laws 1839, 
c. 218; Woodruff vy. Erie Ry. Co. 93 N. Y. 609. It 
must be treated as valid for the purposes of the 
objection, since, if invalid, the question raised 
practically disappears. The ground insisted upon 
is that the lessor company, having parted with the 
entire control of its road for the full period of its 
existence, cannot longer be said to require any 
additional lands for its purposes, but such land 
could only be required for the purposes of the 
lessee. We are to observe precisely what the 
question is. If it is a legal possibility that the 
lessor company could need or require the property 
for its corporate uses, the question of fact 
whether in truth it did so need it was litigated and 
decided on the evidence favorably to the petitioner, 
and with sufficient reason. But the contention 
here is, as matter of law, that such necessity could 
not by possibility survive the lease. Upon that 
point we think the case of Kip v. New York & 
H. R. Co. 67 N. Y. 227, should control our con- 
clusion. There the lessor company had instituted 
proceedings for the condemnation of land. Dur- 
ing the pendency of such proceeding it leased its 
road to another company, and all its rights, fran- 
chises, and privileges, for the term of 401 years. 
Thereafter the land-owner brought an action to 
restrain the further prosecution of .the condemna- 
tion proceedings, upon the precise ground taken 
here, that, because of the lease, the lessor com 
pany could not possibly need or require under the 
law the property sought. The decision was 
adverse to that contention. The court said that 
the same necessity existed after as before the 
lease, ‘and it is legally appropriate to affirm that 
it exists in favor of the defendant, notwithstand- 
ing the lease.’ The appellant’s criticism upon that 
case is that both parties were domestic corpora- 
tions, and here one is not... That is immaterial to 
the inquiry. If the lease here is valid, the debated 
question is the same; and whether the lessee com- 
pany is a foreiga corporation or not is of no con- 
sequence, for such lessee is not here seeking to 
condemn lands for itself. If the lease is void, then 
the lessor company stands like any other domestic 
railroad company seeking to acquire lands for its 
own purposes. If any justification of the case 
cited is needed, it may be found in the fact that 
section 21 of the railroad act,as amended many 
times, evidently contemplates the acquisition of 
lands by companies which have leased their roads, 
and in the further consideration that, by its lease, 
the} lessor company in no respect escapes from or 
lessens its corporate duty to the state, but is con- 
tinuing the performance of that duty through the 
agency of its lessee, and may at any time, through 
the failure of the latter to perform its covenant 
obligations, or by its absolute loss of corporate 
life and existence, become repossessed of its line 
and property, and bound to operate it for itself: 
and that, to the proper performance of its duty by 
itself, or through its lessee, the acquisition of 
lands or terminal facilities may be necessary and 
essential.” New York, dc. R. Co. v. Union 
Steamboat Co., N. Y. Ct. of App., April 14. 1885. 
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13. STaTUTES [Interpretation.]—Punctuation may 
be changed or Disregarded.—In construing a stat- 
ute, punctuation may aid, but does not control 
unless other means fail; and, in rendering the 
meaning of a statute, punctuation may be changed 
or disregarded. Thus a statute provided: “A 
person finding an animal *** at large, contrary to 
the provisions of this chapter, may, and any con- 
stable *** shall, take up and confine the same 
forthwith, giving notice thereof to the owner.” 
(Rev. Stats. Oh., § 4207.) It is held that the word 
“forthwith” relates to the time of giving notice to 
and not to the time of taking up and confining the 
stray, and that the statute should be read as 
though the comma preceded instead of following 
the word forthwith. [In the opinion of the court 
itis said by Follett, J.: Punctuation may aid in 
arriving at the meaning of a statute, but does not 
control. Ancient inscriptions and writing show 

. that words were grouped together without break 
or punctuation mark, the location and form of the 
words being the only indications of the meaning. 
The use of spaces and marks was adopted very 
slowly, but mostly since the beginning of the 
sixteenth century. In Barrow vy. Wadkin, 24 
Beav. 327, 330, it was said that ‘ it seems that in the 
rolls of parliament the words are never punctuated, 
and that punctuation is not allowed to throw light 
on printed statutes in England.’ In Cushing v. 
Worrick, 9 Gray, 382, it was held that ‘ punctua- 
tion is not to be regarded in construing a statute.’ 
Punctuation has not arrived at perfection any- 
where; but a better rule was laid down in Ewing 
v. Burnet, 11 Pet. 41, where it was said: ‘ Punc- 
tuation isa most fallible standard by which to 
interpret a writing. It may be resorted to when 
all other means fail; but the court will first take 
the instrument by its four corners in order to 
ascertain its true meaning. If that is apparent, on 
judicially inspecting it, the punctuation will not be 
suffered to change it.’ Also,in Gyger’s Estate, 
64 Pa. St. 311, the court held: ‘In construing a 
statute, the plain common-sense ,interpretation of 
the words should be adhered to, rather than to apply 
refined technical rules of grammar.’ ‘ Punctuation 
in a statute should not rule.’ In Pancoast v. 
Ruffin, 1 Ohio, 385, 386, the court say: ‘ Statutes 
should be so construed as to give effect to the in- 
tention of the legislature, and, if possible, render 
every section and clause effectually operative.’ 
Speaking of a construction claimed by a party, the 
court also say in this last case: ‘ This construction 
is founded upon a mere grammatical criticism, 
which is never received to change or control the 
intention of the legislature, where that intention is 
otherwise clearly expressed. Something -may 
depend upon punctuation in the statute-book 
which may be incorrect, and ought never to vary 
the true sense.’ And there the court disregarded 
a comma. In Hamilton vy. Steamboat Hamilton, 
16 Ohio St. 428, 432, Day, J., says: ‘Courts will, 
however, in the construction of statutes, for the 
purpose of arriving at the real meaning and inten- 
tion of the lawmakers, disregard the punctuation, 
or repunctuate, if need be, to render the true 
meaning of the statute.’ And this is followed in 
Shriedley v. State, 23 Ohio St. 140; and in Allen v. 
Russell, 39 Ohio St. 387, Okey, J., says: ‘The 
courts will repunctuate, if necessary, to render the 
meaning clear.’”] Albright v. Payne, S. C. Ohio, 
Feb. 24, 1885; 1 N. E. Repr. 16. 


14. Trusts [Resulting.]._— Circumstances under 
which a Trust held to result by Operation of Law. 
—In 1865, A., by a post-nuptial settlement, in con- 


sideration of natural love and affection, assigned a 
lease foraterm expiring in 1905 to trustees, in 
trust for the benefit of his wife. In 1870, without 
disclosing the settlement, A. obtained a lease of 
the same premises for forty years, in consideration 
of a premium of £91 and the surrender of the 
former lease. The old lease, cancelled, and the 
new lease, were delivered by A. to his wife. Held, 
that, in taking the new lease A. acted for the bene- 
fit of his wife, and as agent for her and the trustees 
of the settlement, and that, although there was no 
written declaration of trust of the new lease, such 
lease was “by operation of law” subject to the 
trusts of the settlement declared in respect of the 
old lease. The judgment of Kay, J. (51 L. T. Rep. 
N. S. 564) affirmed. Quzre, whether the surrender 
of the old lease was a “conveyance”, within sect. 1 
of 27 Eliz. ce. 4, which would prevail over the pre- 
vious settlement, assuming such settlement to be 
a voluntary conveyance within the same statute 

Re Lulham, Eng. Ct. of App., June 16, 1885; 58 L. 
T. Rep. 9. 











CORRESPONDENCE. 


VIEWS ABOUT INDEXING. ‘ 
To the Editor of the Central Law Journal: 


In a former number you say something about index- 
ing for digests—allow me to urge upon our profession 
a plan for the indexing of records which would greatly 
simplify our labors. I have never seen it in operation 
anywhere and it may be original with me; my idea is 
to separate the second letter from the rest of the name 
by two lines, and make it very plain—thus: 








S| M| ith “Smith 

5 | I | mpson Simpson 
S| N | yder which is much easier } Snyder 
S|Hjianlon | “run” or searched than |} Shanlon 
S|C |hmidt | | Schmidt 
S|A | mpson | | Sampson 





Under the method now generally used in searching 
through the letter “S” for instance, its snake-like re- 
currence of about three hundred times would make 
one feel as though delirium tremens had seized him 
(so I am told—have never had the experience). But 
in this proposed method, the first letter need not be 
looked at, and the second is most readily found, es- 
pecially if the two lines be ruled in a different color. 
I think this plan is better than sub-indexing by first 
vowels, which is troublesome and complicated. Would 
be obliged for information from any of the brethren 
a- to Wuether it is in use anywhere, and if so how it 
works. Yours truly, A.J. HIRSCHL. 

Davenport, Iowa. 

MORE ABOUT INDEXING. 
To the Editor of the Central Law Journal: 


Has not the time arrived when a real] index should 
be substituted for the digest called an index, which 
we find at the end of all of our State and U.S. Reports? 
And should this index not exchange places with the 
table of cases, and appear at the beginning, instead of 
at the end of the book? The rapid accumulation of 
books at the present day, renders it necessary for us 
to resort to every labor saving expedient that we can. 
It is quite an undertaking to look over the indexes of 
such of the last numbers of a few sets of reports as 
have not been digested on some subjects. For instance, 
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the last five volumes of Texas Reports has about twen- 
ty pages of index on the subject of Evidence, or an 
average of four pages to the volume, and the last vol- 
ume of U. 8. Reports has five and one-half pages on 
Constitutional Law. LEx. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

AN EXCEPTION TO AN ANSWER.—In 21 Cent. L. J. 
77, to the query No. 6, (20 C. L. J. 99,) is the answer 
signed ‘*M.,” which says, “‘Answered in the affirma- 
tive, etc., ete.””> The question asked (and to which it 
is to be presumed M’s answer refers,) is, ‘‘Whose is 
the better right, creditors or devisees?’’ these last be- 
ing the children. Now, if “M.” will explain his an- 
swer by telling what he means by the “affirmative” to 
a question such as the one asked, your querist, if no 
one else, will thank him. ‘M.’s’’ answer to this query 
is exactly as if I should ask him “Is that horse sorrel 
or black?” and he should reply, “Yes.” Query: Of 
what color is the horse? I will say, passim, that for 
all the light I can get on this question I will be most 
thankful, seeing that grave interests are at stake, and 
I except to ““M.’s” answer, not from captiousness, but 
because I really want information. THIRLMORE. 








QUERIES ANSWERED. 

Query No. 11.—[21 Cent. L. J. 259]. A brings a 
civil action for damages against B for shooting A with 
intent to kill, which offense is a crime under Ohio 
crime’s act. B is also indicted forsaid crime. A and 
B make a settlement of said civil action, whereby B 
pays A $1,000, and places in the hands of C $1,000 
more, with the agreement that if Bis not brought to 
trial on said indictment, C is to pay to A said sum of 
$1,000 and said civil action shall be fully settled; but if 
B should be brought to trial on said indictment, then 
said sum of $1,000 held by C shall be returned to B, 
and the civil action shall be fully settled. Afterwards, 
and before the trial of B on theindictment, B demands 
of C said sum of $1,000, and notifies him not to pay A 
the money. C refuses to turn the money over to B, 
and Bsues C. Is the agreement between A and B 
void as against public policy, and ifso can B recover 
the money paid thereunder to C, upon above facts? 


Answer.—This contract, as far as it pertains to the 
$1,000 in the hands of C, is void as against public pol- 
icy. B can recover back the money paid thereunder 
to C, Vincent v. Groom, 1 Yer. (Tenn.) 430. The prop- 
ositions here propoundedjare decided, in Tennessee, in 
a very able opinion by Andrews, J., in Porter v. Jones, 
6 Cald. 314. Decisions in point will also be found in 
3 American Reports, 306 (7 Bush. 563). 6 American 
Decis. 566; 22 Ibid 478; 29 id. 612; 31 id. 600-4. Also 
see 19 Pick. 51; 2 Ohio Stat. 519; 3 id. 274; 1lid. 349; 13 
id. 228; XI Amer. L. Reg. N. S. 750. The $1,000 al- 
ready paid A by B is paid for a legal purpose, viz.: As 
a compromise of the civil action A had brought against 
B. If this be correct, i. e.: that it was paid A as aset- 
tlement of his civil suit against B—then it is so clearly 
legal and not recoverable by B, that it is useless to 
cite authorities. But if it be considered that the $1,000 
paid A is tainted with illegality by further agreement 
as to the $1,000 placed in C’s hand, it still, I think, can 
not be recovered, because itis no longer executory— 
but executed. Porter v. Jones, supra. The law will 
not aid either party to an illegal contract, when both 





are equally in fault, (which seems to be the case here 
if either is in fault) ; 30 Amer. Decis. 680. 
Knoxville, Tenn. 





QUERIES. 


15. C was indicted for assault and battery with dead- 
ly weapons with intent to murder J. At the time this 
indictment was found, it was believed J would recove 
from his wounds. C was tried, convicted, and sen- 
tenced to the penitentiary. Subsequently J died from 
the injuries inflicted. Is C now indictable for mur- 
der? If so, what bearing will the conviction for the A 
& B have upon the trial for murder? If upon the trial 
for murder he is acquitted, does the acquittal super- 
sede and annul the sentence under first conviction, or 
will he be remanded to serve out his term? Who is the 
proper custodian of his body pending the second pro- 
ceedings, the superintendent of the penitentiary, or 
the jailor of the county? Facts have occurred within 
last ninety days. M. 

Raymond, Wis. 





16. A, who is insolvent, sells a stock of merchandise 
to B for its full value,but nevertheless, for the purpose 
of defrauding his creditors, and with full knowledge 
of Bthat A had such fraudulent intent, B transfers 
the goods to C, who is an innocent purchaser. Can D, 
a creditor of A, maintain an action against B for the 
recovery of his debt, which is less in amount than the 
consideration B paid to A for the goods? If he cannot, 
has he any remedy, and if so, what is it? eee 





REMARKS.—This question was considered in 20 Cent. 
L. J. 99. On principle we have no doubt that such an 
action will He. It is simply a case where A and B ma- 
liciously conspire to inflict a wrong upon D; and why 
has not D a joint action against the conspirators, or a 
separate action against either one of them? Of course, 
the transaction, in its nakedness, is entirely consistent 
with an honest purpose on the part of B. The grava- 
men of the action, if any lies, is therefore the evil in- 
tent of A and B, and this would have to be alleged and 
proved. We may add that the leading English case of 
Lumley v. Gye (2 Ed. & Bl. 216), cited by us in our 
former observations on this question (20 Cent. L. J. 
100), holding that an action at common law will lie 
against one who maliciously persuades another to 
break his contract, has been reaffirmed by the English 
Court of Appeal in a case which we cannot cite at this 
writing. We would like to hear from some of our 
learned readers on this question.—[Ep. CENT. L. J. 





7. In those States adopting the common law rule, 
and the measure of damages for breach of warranty of 
title to land, where a remote warrantor is sued by the 
party evicted under paramount title, what can be 
recovered,—the purchase money with interest paid to 
the remote warrantor, or the purchase money with 
interest paid by the party evicted to his immediate 
vendor? Please cite authorities. 


Groesbeck, Texas. B. & K. 





18. A. was guardian of B., and, with her consent, 
after her majority, gave to C., her husband, his note, 
with sureties, for the amount due on account of moneys 
which came into his hands as such guardian. A. then 
received from the court his discharge as guardian. 
Subsequently he was adjudged a bankrupt and 
received his discharge, this claim being proved anda 
dividend being paid thereon. Did this discharge 
release this debt, or does it come within the provisions 
of Sec. 5,117 Rev. Stats, U. S. as to debts “created 
while acting in a fiduciary character?” Prompt an- 
swer and citation of cases desired. - 
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19. A. is tried upon an information in Justice Court 
in Missouri, found guilty und appeals. Neither the 
transcript nor the record in Justice Court shows any 
arraignment, or that any plea has been entered. Is 
such a defect fatal? Should a motion to dismiss be 
sustained? Is atrial in Circuit Court in a criminal 
case, on appeal from Justice Court, a trial de novo? 
Please cite authorities. Yours truly, M. & P. 

Hartville, Mo. 








JETSAM AND FLOTSAM. 





How THE JUDGE-MADE LAW VARIES FROM TIME 
TO TimME.—In the book on ‘‘Nuncomar and Impey,” 
which is one of the most important contributions as 
yet made to literature of 1885, Sir James Stephen gives 
more than one remarkable illustration of the way in 
which the law of England varies from time to time. 
Proceeding to justify Sir Elijah Impey’s view on the 
extent to which English criminal law was in force at 
Calcutta in 1775, the year when Nuncomar was con- 
demned and executed, Sir James Stephen says (vol. 
ii., p. 34): “* Every one who has much practical 
acquaintance with law is well aware that in many cases 
it varies from time to time.” The second instance 
which the learned writer gives of such a variation is 
thrown into the form of a question: “In a contract of 
life assurance is it essential that the interest of the 
assured should be in existence when the sum assured 
becomes payable, or is it sufficient if it was in exist- 
ence when the contract was made ?”” Now ina case of 
1807 (Godsall v. Boldero, 9 East, 71), the plaintiffs, 
who were coachmakers in Long Acre, and creditors of 
the Right Hon. William Pitt, had insured his life in 
the Pelican Insurance Office for £500,a sum which 
Mr. Pitt owed them both when the policy was effected 
and when he died in Jan. 1806. In March of the same 
year Mr. Pitt’s executors, the Earl of Chatham and 
the Bishop of Lincoln, paid the plaintiff’s «debt out of 
moneys granted by Parliament for the purpose of 
clearing the great orator’s estate, which was insolvent. 
Shortly after they were paid, the creditors brought 
their action against the Pelican Office, and Lord Ellen- 
borough, C. J., sitting in the King’s Bench, held that 
- they could not recover, deciding the case on the 
assumption of a palpable fallacy, viz., that a life policy 
is in its nature a contract of indemnity, as fire and 
marine insurances undoubtedly are, and that the 
action was, in point of law, founded on the supposed 
damnification occasioned by the death of the debtor 
which existed at the time of action was brought. 
For forty-seven years this was the law of Eng- 
land, and insurance offices were not bound to 
pay on their policies if the interest of the assured 
did not continue until the death. But the offices 
found it injurious to their interests to avail them- 
selves of Lord Ellenborough’s decision, and their 
uniform course was to pay the sum _ assured. 
This course at last received the sanction of the Ex- 
chequer Chamber in 1854, when- Godsall v. Boldero 
was finally overruled by the six judges who decided 
Dalby v. The India and London Life Assurance Com- 
pany (15 C. B. 365; 24 L. T. Rep. O. S. 182); the 
reversal being cordially accepted by Vice-Chancellor 
Page-W ood in the following year (Law v. The London 
Indisputable Life Policy Company,1 K. & J. 223; 24 
L. T. Rep. O. 8. 208.) In the former case the plaintiff 
brought his action, as trustee for the Anchor Life 
Assurance Company, on a policy for £1,000 on the life 
of his late Royal Highness, the Duke of Cambridge. 
The Anchor Company had insured the Duke’s life in 





four separate policies, two for £1,000 and two for £500 
each, with the Rev. John Wright. Afterwards, in 
consequence of a resolution of their directors, they 
determined to limit their insurance to £1,000 on one 
life, and accordingly they re-insured for £1,000 with 
the defendants, the India and London Company. 
Later the Anchor Company granted an annuity to 
Wright and his wife, and the four policies were can- 
celled. But one of their directors kept the £1,000 policy, 
and sued the defendant company upon it when, in May 
1850, the Duke of Cambridge died. His action was 
successful, and the report of it has now a locus classicus 
in the law of life insurance. Such an insurance is nota 
contract of indemnity, but a contract by the insurer to 
pay a certain sum on the happening of a given event, 
which is generally the death of the assured, the condi- 
tion being the punctual payment of certain annual 
premiums during the life of the assured. And 
although the statute of George the Third (14 Geo. 3, c. 
48) demands an insurable interest, the policy of a 
creditor on the life of his debtor is not now invalidated 
by the fact that his interest ceases before the death.— 
Law Times (London). 


ENTERING THROUGH A WINDOW TO DISTRAIN 
FOR RENT.—Although the principles which regulate 
the law as to distraining for rent have been, for the 
most part, settled by old authorities, the question of 
the legality of a distress effected by means of an entry 
through a window has been discussed several times 
during the last few years. Thus, in Tutton v. Darke (5 
H. & N. 647), a distress levied after an entry by an 
open window was held to be lawful; but, in Hancock 
v. Austin (11 W. R 833, 14 C. B. N. S. 634), the dis- 
trainor had pushed back a pane of glass which opened, 
and had then undone the fastening of the window, 
and the Court of Common Pleas held that the act of 
unfastening was so far an exercise of force as to 
amount to a trespass; and the Court of Queen’s Bench 
arrived atasimilar conclusion in Nash v. Lucas (L. 
R. 2 Q. B. 590), where the window had been shut, but 
not fastened, at the time when the distress was made. 
The recent case of Crabtreejv. Robinson (33 W. R. 936, 
L. R. 15 Q. B. D. 312) raised the same question. The 
bailiff had found a window partly open and raised it 
sufficiently high to give himself room to enter the 
house. It was argued that raising a partly-opened 
window was as much atrespass as opening an un- 
fastened window, but the Queen’s Bench Division held 
that the county court judge had rightly decided the 
distress to be legal, distinguishing Nash v. Lucas, and 
basing the decision of the court upon Rex v. Smith (1 
Moody, 178), in which case the prisoner had been in- 
dicted for breaking into a dwelling-house through a 
partly-opened window, but all the judges held that 
the offence of house-breaking had not been committed. 
Manistry, J.. in delivering the judgment of the court, 
admitted the anomaly of there being “so fine a line of 
distinction’”’ that an aperture of one or two inches was 
enough to warrant a bailiff in raising a window high 
enough to enter the house, while he could not legally 
so raise it if it was closed, but not fastened, as well as 
the inconsistency of the distinction between the cases 
of doors and of windows, the raising of the latch of an 
unlocked door not being an act of trespass. It would 
seem, however, from the observation of Pollock, B., 
in Ryan v. Shilcock (7 Ex. 72), that there may be an 
implied permission to open a door when it is ‘‘shut to 
keep the doorclosed only, and not to keep people out,’’ 
a view which would, of course, not be applicable to an 
unfastened window.— Solicit ors’ Journal. 
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